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REGULATING DEVELOPMENTS OF REGIONAL IMPACT:
FLORIDA AND THE MODEL CODE
THOmAS G. PELIAM*
INTRODUCTION

Sixty years ago a revolution in land use regulation was just beginning

in the United States. Beset by the increasing pressures of urbanization, municipalities commenced a campaign in the first quarter of this century to obtain
from state legislatures the power to zone.1 The initial battle was fought in
New York City, which adopted the nation's first comprehensive zoning
ordinance in 1916.2 The movement gained momentum in 1922 with the
issuance by the United States Department of Commerce of a Standard State
Zoning Enabling Act (SZEA),3 which became the model for state delegations
of the zoning power.4 The local zoning power movement achieved legitimacy
in 1926 when the Supreme Court upheld the constitutionality of comprehensive zoning in Village of Euclid v. Ambler Realty Co.5 Eventually, all
fifty states adopted zoning enabling acts which delegated to municipalities
virtually exclusive control of land use.6
While the SZEA and its state progeny armed municipalities with a
powerful weapon for combating the urban land problem, they contained a
latent defect. The SZEA authorized municipalities to exercise the zoning
power for the "health, safety, morals or the general welfare." Unfortunately,
*Associate Professor, Southern Methodist University School of Law, and Member of the
Florida Bar; B.A., 1965, Florida State University; A.M., 1967, Duke University; J.D., 1971,
Florida State University; LL.M., 1977, Harvard University.
The author gratefully acknowledges the many useful discussions during the past five
years with numerous people involved in the implementation of Florida's development of
regional impact program. Also of special value were the suggestions of Professor Charles
M. Haar of Harvard Law School, who gave generously of his time in reading and criticizing
a preliminary draft of this article.
1. See generally Baker, Zoning Legislation, 11 CORNELL L.Q. 164 (1926). For a discussion
of the sources of the zoning power and the necessity for state enabling legislation, see I
R. ANDERSON, AMERICAN LAW OF ZONING §§3.01-.19 (1968).
2. 1 R. ANDFRSON, supranote 1, §2.07.
3.

U.S. DEPARTMENT OF CoMmER cE, ADVISORY COMMITrEE ON ZONING, A STANDARD STATE

ZONING ENABLING Acr (rev. ed. 1926) [hereinafter cited as SZEA]. The first edition of the
Act was issued in mimeographed form in August, 1922. The first printed edition, with
some revisions, was made public in 1926. Id. at 3.
4. 1 R. ANDERSON, supra note 1, §3.11.
5. 272 U.S. 365 (1926).
6. 1 N. Wffxuss, AmuCAN PLANNING LAW § 18.01 (1974).
7. SZEA, supra note 3, at 4.
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it did not specify whether "general welfare" referred only to individual
municipalities or to broader regional and state interests. Predictably, most
municipalities have equated "general welfare" with their own parochial
interests. The result is an unrepresentative and unresponsive land use
decisionmaking process in which "the criteria for decisionmaking are exclusively local, even when the interests affected are far more comprehensive.""
A counterrevolution to rationalize the land use decisionmaking process
is now being waged throughout the country. 9 Although the possibility of
judicial relief has not been ignored, 10 the reform movement is focusing in-

8. R. BABCOCK, THE ZONING GAME 153 (1966).
9. See F. BOSSELMAN & ). CALLIES, THE QUIET REVOLUTION IN LAND USE CONTROL
1-4 (1971).
10. From the perspective of regional land use planning, the history of zoning litigation
in the federal courts is bleak. As early as 1926 in the Village of Euclid case, it was contended that local exercise of the zoning power would have adverse extraterritorial effects. The
Supreme Court was not unmindful of this potentiality, noting, in a now famous and often
quoted passage, "the possibility of cases where the general public interest would so far
outweigh the interest of the municipality that the municipality would not be allowed
to stand in the way." 272 U.S. at 390. This implicit promise of federal judicial protection
for regional concerns never materialized. After declaring unconstitutional the application
of a zoning ordinance to a specific tract of property in Nectow v. City of Cambridge, 277
U.S. 183 (1928), the Supreme Court did not decide another zoning case until 1974 when
it upheld a local ordinance restricting land use to one-family dwellings in Village of
Belle Terre v. Borass, 416 U.S. 1 (1974) (family being defined to exclude more than two
people living together but unrelated by blood, adoption, or marriage). See D. HAGMAN,
PUBLIC PLANNING AND CONTROL OF URBAN AND LAND DEVELOPMENT 1, 104 (Supp. 1976).
Subsequently, the Supreme Court has rendered a number of decisions which, taken together,
effectively preclude federal judicial relief from the adverse extraterritorial effects of local
zoning practices. See, e.g., Village of Arlington Heights v. Metropolitan Hous. Dev. Corp.,
97 S. Ct. 555 (1977) (holding that local zoning decisions do not violate the federal equal
protection clause merely because they have racially disproportionate impact and that proof
of racially discriminatory intent or purpose is required to establish a constitutional violation); City of Eastlake v. Forest City Enterprises, 426 U.S. 668 (1976) (declaring constitutional a city charter provision requiring all zoning changes to be approved by 55% of the
city's voters in a referendum); Warth v. Seldin, 422 U.S. 490 (1975) (restricting standing to
bring suits challenging exclusionary zoning ordinances); Construction Indus. Ass'n v. City
of Petaluma, 375 F. Supp. 574 (N.D. Cal. 1974), rev'd, 522 F.2d 897 (9th Cir. 1975),
cert. denied, 424 U.S. 934 (1976) (upholding local growth control ordinance).
Historically, state courts have been only slightly more protective of regional interests.
Prior to the 1960's state courts occasionally recognized extraterritorial impact as a ground
for invalidating local land use decisions. Note, General Welfare and "No Growth" Zoning
Plans: Consideration of Regional Needs by Local Authorities, 26 CAsE W. Rys. L. RPv.
215, 221-30 (1975). Ironically, however, some state courts relied upon regional considerations
to uphold local land use schemes having blatantly exclusionary purposes and effects. Haar,
Regionalism and Realism in Land-Use Planning, 105 U. PA. L. R~v. 515, 524-26 (1957).
Recently, a few jurisdictions, most notably Pennsylvania, New Jersey, and New York, have
held that local governments must exercise their land use regulatory powers in a manner
calculated to promote the regional welfare while simultaneously calling for the enactment
of regional planning legislation. See, e.g., Southern Burlington County NAACP v. Township of Mt. Laurel, 67 N.J. 151, 336 A.2d 713 (1975); Berenson v. Town of New Castle,
38 N.Y.2d 102, 341 N.E.2d 236, 38 N.Y.S.2d 672 (1975); Appeal of Girsh, 437 Pa. 237, 263
A.2d 395 (1970).

https://scholarship.law.ufl.edu/flr/vol29/iss5/1

2

Pelham: Regulating Developments of Regional Impact: Florida and the Model
DEVELOPMENTS OF REGIONAL IMPACT

1977]

creasingly upon state legislatures." Under the banner of "The Quiet Revolution in Land Use Controls,"' 2 a growing number of states are seeking to
achieve a broader perspective in land use decisionmaking by reallocating
regulatory power among state, regional, and local governmental entities. The
goal will not be easily attained. For unlike the zoning movement, which
encountered "no old standards to be torn down before adopting the new,"' 3
the contemporary revolution is confronted by an entrenched regulatory
system composed of "thousands of individual local governments, each seeking
to maximize its tax base and minimize its social problems, and caring less
what happens to all the others."' 4
As in the earlier zoning movement, the preparation of model legislation
has advanced the cause of the current reform effort. Reflecting the increasing
awareness of the necessity for legislative reform, the American Law Institute
(ALI) in 1963 undertook a critical reexamination of the SZEA, the Standard
City Planning Enabling Act,' 5 and the state legislation that they had inspired.' 6 The project culminated in the adoption of the Model Land Development Code (Model Code) in 1975."7 A major innovation of the Model Code
provides for increased state participation in land use decisionmaking. 5
The Model Code, like the SZEA, may become the paradigm for much
new state land use legislation, especially if proposed federal legislation based
on the ALI proposal is passed by Congress. 9 Observers of land use regula11.

See generally F.
(1976).

BOSSELMAN

& D.

CALLIEs, supra note 9; R. HEALY, LAND USE AND

THE STATEs

12. The title of the book by Bosselman and Callies, supra note 9, has become the
popular slogan of the current reform movement.
13. Baker, supra note 1, at 175.
14. F. BOSSELMAN & D. CALLiES, supra note 9, at 1.
15. U.S. DEPARTMENT OF COMMERcE, ADvisORY COMMrIrEE ON CITY PLANNING AND
ZONING, A STANDARD CITY PLANNING ENABLING Acr (1928) [hereinafter cited as SPEA]. The
SPEA has not been nearly as successful as the SZEA. Although the SZEA and most state
enabling acts based on it required that zoning regulations be "in accordance with g
comprehensive plan," SZEA, supra note 8, §3, few states have adopted planning enabling
legislation based on the SPEA. I N. WILLIAMS, supra note 6, §§18.01, .05.
16. Wechsler, Foreword to ALI MODEL LAND DEVELOPMENT CODE, at vii-xii (Proposed
Official Draft, 1975).
17. Bosselman, Raymond, & Persico, Some Observations on the American Law Institute's
Model Land Development Code, 8 URB. LAw. 474 (1976). The American Law Institute gave
final approval to the ALI MODEL LAND DEVELOPMENT CODE (Proposed Official Draft, 1975)
[hereinafter cited as MODEL CODE] in May, 1975. Basselman, Raymond, & Persico, supra at
474. The Proposed Official Draft was preceded by six tentative drafts of various provisions:
ALI MODEL LAND DEVELOPMENT CODE (Tent. Draft No. 1, Apr., 1968); ALI MODEL LAND
DEVELOPMENT CODE (Tent. Draft No. 2, Apr., 1970); ALI MODEL LAND DEVELOPMENT CODE
(rent. Draft No. 3, Apr., 1971) [hereinafter cited as ALI T.D. 3];ALI MODEL LAND DEVELOPMENT CODE (Tent. Draft No. 4, Apr., 1972); ALI MODEL LAND DEVELOPMENT CODE
(rent. Draft No. 5, Mar., 1973); ALI MODEL LAND DEVELOPMENT CODE (Tent. Draft No. 6,
Apr., 1974); and a proposed official draft of six of the twelve articles included in the
final version: ALI MODEL LAND DEVELOPMENT CODE (Proposed Official Draft No. 1, Apr.,
1974).
18. MODEL CODE, supra note 17, at 284-831.
19. In 1973 the United States Senate passed the Land Use Policy and Planning
Assistance Act of 1973, S.268, 93d Cong., Ist Sess. (1973). Based largely on article 7 of the
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tions can expect a steady flow of updated scoreboards indicating which
states have adopted what parts of the Model Code. However, the states
undoubtedly will proceed more cautiously in emulating the Model Code
than they did in embracing the SZEA, not only because local governments
will be resisting rather than supporting the legislation but also because
the Model Code, in sharp contrast to the SZEA, is a long and complicated
document embodying "a critical examination and re-working of the law
relating to public control of land use and development," 20 a subject of much
greater complexity today than in 1922. Caution is not to be disparaged; for
as was the case with the state zoning enabling acts, any new land use legislation is likely to be with us for several decades.
Ironically, but not surprisingly, Florida, the last of the forty-eight states
to adopt the SZEA,21 was the first state to enact legislation based on article 7
of the Model Code. Florida's belated but spectacular entry into the land
use regulatory field is easily explained by its unparalleled growth and unique
ecosystem. When the SZEA was first issued in 1922, Florida was only the
thirty-second largest state in the union and had an estimated population of
approximately one million. 22 In 1940, a year after Florida first enacted a
general state zoning enabling act, its population had increased to 1.8 million,
making it the twenty-seventh largest state.2 3 By 1970 the state's population
had increased to 6.7 million, making it the ninth largest and the fastest
24
growing state in the country.
This unprecedented growth has placed intolerable burdens upon Florida's
environment. Bounded by approximately 700 miles of sandy beaches, bottomed
by a series of geologically unique underground aquifers which are recharged
Model Code, the Act would have provided federal grants to states that established methods
for regulating areas of critical state concern, large-scale developments, and areas suitable
for key facilities. However, the House of Representatives did not pass the legislation. See
Reilly, National Land Use Policy, in FEDERAL ENVIRONMENTAL LAW 1414, 1448-65 (E. Dolgin
& T. Guilbert ed. 1974); Note, State Land Use Control: Why Pending Federal Legislation
Will Help, 25 HASTINGS L.J. 1165, 1187-94 (1974).
20. Wechsler, supra note 16, at vii.
21. E. BARTLEY & W. BOYER, MUNICIPAL ZONING: FLORIDA LAW AND PRACTICE 15 (1950).
The general municipal zoning enabling act was 1939 Fla. Laws, ch. 19539 (repealed by
1973 Fla. Laws, ch. 73-129, §5, at 247). Prior to the enactment of the general municipal
zoning enabling act in 1939, many Florida municipalities exercised the zoning power
pursuant to special acts of the Florida legislature. See generally ARTHUR D. LrrLE, INC.,
LAND CONTROL LEGISLATION IN FLORIDA 28-34, 137-65 (1961), which contains a list of all
special acts enacted in Florida from 1911 to 1959.
When the Florida legislature repealed the general municipal zoning enabling act in
1973, it also enacted the Municipal Home Rule Powers Act, 1973 Fla. Laws, ch. 73-129,
§§l, 5 (codified at FLA. STAT. §§166.011-.042 (1975), as amended by, 1976 Fla. Laws, ch.
76-155, §2 (codified at FLA. STAT. §166.041 (Supp. 1976))), which recognized the constitutional zoning powers of municipalities and expressly stated that municipalities may continue to exercise the powers previously exercised under the repealed act. 1973 Fla.
Laws, ch. 73-129, §5(2), at 248 (codified at FLA. STAT. §166.042(1) (1975)).
22.

BUREAU

OF THE CENSUS,

OF THE UNITED STATES

23.

BUREAU

OF THE CENSUS,

THE UNITED STATES

24.

U.S.

DEPARTMENT

OF

COMMERCE, ESTIMATES

OF

POPULATION

13 (1923).
U.S.

DEPARTMENT

OF

COMMERCE,

STATISTICAL

ABSTRACr

OF

14 (1973).

Id. at 14-15.
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by several critically important surface areas such as the Big Cypress Swamp
and the Everglades, and blessed with more than 700,000 acres of prime
'
estuarine habitat, 25 Florida possesses "the most fragile ecology in the nation."28
Consequently, the ecological -impact of massive, largely unregulated development promoted by developers anxious to exploit Florida's continuing population boom has been severe.2 7 Increasing public awareness of the potentially
devastating effects of uncontrolled growth and unplanned development and a
severe water shortage in south Florida in 1971 provided the impetus for
28
legislative reform of the state's land use regulatory system. In analyzing
this legislation, its environmental origins cannot be ignored.
Because of the potential importance of the Model Code, Florida's experiment with it has attracted national attention. Passage of the Florida Environmental Land and Water Management Act of 1972 (Environmental Land
Act),29 a greatly modified version of article 7 of the Model Code, placed the
state firmly in the vanguard of the quiet revolution. Fred P. Bosselman,
nationally prominent land use specialist, characterized the Florida Act as "one
of the most significant advances in state land use legislation in this country's
history."2 0 Another enthusiastic proponent of the legislation declared that
with its enactment the quiet revolution had reached "Florida hurricane
suggested that the untested Act might become a
proportions" and boldly
31
"model for the nation."
These assessments, offered during the initial euphoria surrounding
passage of the Environmental Land Act in 1972 without the benefit of any
actual experience with it, obviously reflected the proponents' hopes and
expectations rather than a serious appraisal of the legislation's utility for
improving land use regulation. Implementation of the Act in the ensuing five
years provides a sounder basis for evaluating the Act's impact on the Florida
land use regulatory process and its potential as a model for other states. It also
presents an opportunity for evaluating some of the Model Code's proposals
for improving land use decisionmaking. Article 7 of the Model Code, the
prototype for the Florida Act, 32 proposes two techniques for injecting a state
and regional perspective into local land use decisionmaking: area of critical
state concern (critical areas) and development of regional impact (DRI).33
25. L. CARTER, THE FLORIDA EXPERIENCE 1-40 (1974). This book is a superb account of
Florida's phenomenal growth and development and the resulting environmental problems.
26. Florida-HadEnough?, 4 DESIGN AND ENVIRONMENT 1 (1973).
27. See generally R. HEALY, supra note 11, at 104-08; L. CARTER, supra note 25, at 27-34.
28. L. CARTER, supra note 25, at 125-37.
29. 1972 Fla. Laws, ch. 72-317 (codified at FLA. STAT. §§380.012-.10 (1975)) [hereinafter
cited as ELA].
30. Address by Fred P. Bosselman, 1972 ASPO National Planning Conference (Apr. 17,
1972) quoted in Finnell, Saving Paradise: The Florida Environmental Land and Water
Management Act of 1972, 1973 URB. L. ANN. 103, 104 n.3. Coincidentally, Bosselman was
the Assistant Reporter for the Model Code and also consultant to the Governor's Task
Force on Resource Management in Florida, which proposed legislation upon which ELA
is loosely based.
31. Finnell, supranote 30, at 103-04, 136.
32. Id. at 114.
33. MODEL CODE, supra note 17, §7-201 to -504.
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Both techniques are incorporated with some significant modifications into the
Environmental Land Act.34
This article will analyze Florida's experience with the DRI technique.
Area of critical state concern will be considered only to the extent that it
impacts upon the DRI regulatory process. Both techniques merit careful
study; however, thorough analysis of both the DRI and critical areas programs within the confines of a single article is not feasible. Additionally, the
critical areas technique, while potentially far more intrusive in the local
land use regulatory system than DRI, is by definition and design utilized
on a very limited geographical basis. 35 Thus far only three areas have been
designated as critical in Florida.3 6
By contrast, DRI, as a technique of general statewide application, has
generated a much greater volume of legally significant data. The DRI administrative regulatory program was effectuated on July 1, 1973, following a
one-year hiatus during which various actions prerequisite to full implementation of the program were completed. 37 During the first three years and ten
3
months of the program's operations, applications for approval of 230 DRIs 8
34. ELA, enacted in 1972, was modeled after article 7 of ALI T.D. 3, supra note 17,
which provided for three categories of development having substantial regional impact:
area of critical state concern, large-scale development, and development of regional benefit.
Id. §§7-201, -301, -401. The Florida legislature purportedly combined large-scale development and development of regional benefit to form DRI; however, serious doubt exists
whether development of regional benefit survived the legislative drafting board. See notes
63-65 & 81-82 infra and accompanying text. The final version of the Model Code, supra note
17, also consolidated the two categories into DRI but in a manner that preserved the
essence of development of regional benefit. Id. §§7-301, -307. Since the final draft of article
7 is substantially the same as the earlier version appearing in ALI T.D. 3, supra note 17,
for the sake of clarity and convenience, ELA will be compared only with the official draft,
MODEL CODE, supra note 17, notwithstanding that it was adopted three years after ELA.
35. "An area of critical state concern may be designated only for: (a) An area contamining, or having a significant impact upon, environmental, historical, natural, or archeological resources of regional or statewide importance. (b) An area significantly affected by,
or having a significant effect upon, an existing or proposed major public facility or other
area of major public investment. (c) A proposed area of major development potential,
which may include a proposed site of a new community, designated in a state land development plan." FLA. STAT. §380.05(2) (1975). A further limitation is that not more than 5%
of the state's land may be designated as an area of critical state concern at any given
time. Id. §380.05(17).
36. Of the three areas, one - the Big Cypress Swamp - was designated by the Florida
legislature and, therefore, does not provide a true test of the administrative technique.
FA. STAT. §380.055 (1975). Two critical areas have been designated pursuant to the

administrative process created by ELA: the Green Swamp, 6

FLA. ADMIN. CODE

22F-5, and

the Florida Keys, 6 FLA. ADMIN. CODE 22F-8. For discussions of the importance of the
three critical areas, see L. CARMr, supra note 25, at 20-22, 24, 228-63.
37. ELA provided that guidelines "to be used in determining whether particular developments shall be presumed to be of regional impact" would not become effective until
July 1, 1973. FLA. STAT. §380.06(2) (1975). Consistent with the position of the Florida Division
of State Planning that only development described in the guidelines is DRI, the regulatory
program also did not become effective until July 1, 1973.
38. Two hundred twenty-three applications were filed during the first three years.
Bureau of Land & Water Management, Division of State Planning, Florida Department of
Administration, Developments of Regional Impact: A Summary Report for the First Three
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were filed with and processed, either partially or completely, by local and
regional governmental bodies, producing a variety of local DRI development orders, administrative appeals, and judicial opinions. Hence, at this
stage of Florida's experimentation with article 7, DRI provides more fertile
ground for analysis.
The second part of this article discusses the nature and purposes of the
DRI technique. Since definition of DRI is prerequisite to its implementation,
the methods adopted by the Model Code and the Environmental Land Act
for defining DRI will be analyzed and compared. Special attention will be
given to Florida's administrative DRI guidelines and standards.
Part three analyzes the local DRI decisionmaking process. A brief overview of the Florida system is followed by an analysis of its major elements,
including the substantive requirements for evaluating DRI proposals. Although the discussion focuses on the components of the Florida regulatory
process, comparisons will be made with their counterparts in the Model
Code.
State administrative and judicial review of local decisions are essential
features of the DRI technique. Part four of this article examines the state
administrative agency vested with the responsibility for reviewing local
decisions in Florida and evaluates its performance thus far. Part five considers
the role of the courts in the DRI decisionmaking process. Consideration of
this problem is especially timely since the inevitable appeals from administrative DRI orders are beginning to appear in the Florida courts.
Finally, a note on the author's overall purpose is in order. This article is
intended to be neither a battle hymn for the quiet revolution nor a funeral
dirge for article 7 of the Model Code and its first state offspring. Rather,
through a comparative analysis of the DRI technique, as conceived by the
Model Code and implemented in Florida, this article seeks to illuminate
both the strengths and weaknesses of a major innovation in land use regulation. On the basis of this analysis, some conclusions will be drawn about the
efficacy of the DRI technique and some recommendations will be made for
improving Florida's DRI program. This approach will be useful not only
to Florida's decisionmakers but also to those of other states who may be
considering the DRI concept as a vehicle for reforming their land management programs.

Years 32 (June 30, 1976) (unpublished report on file in the Bureau of Land & Water
Management, Division of State Planning, Tallahassee, Florida) [hereinafter cited as DRI:
The First Three Years]. (This report consists of 37 unnumbered pages; for convenience
the author has numbered the pages 1-37 consecutively.) Only seven applications were
filed during the first ten months of the fourth year. Bureau of Land & Water Management,
Division of State Planning, Florida Department of Administration, Developments of Regional
Impact Applications for Development Approval File [hereinafter cited as DRI Applications
File]. (This unpaginated record of all DRI applications fied in the state is maintained in
the offices of the Bureau of Land & Water Management, Division of State Planning,

Tallahassee, Florida.)
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THE DRI TECHNIQUE

Purpose
DRI, as envisioned by the Model Code, is a conservative response to the
need for a state and regional perspective in land use regulation. It rejects
metropolitanism, which requires not only a reallocation of regulatory power
but also the creation of new governmental units, and elects instead to seek
accommodation of state and regional interests within the state and local
governmental framework. It eschews the extremes of total state preemption of
and abstention from land use decisionmaking in favor of a limited state role.
As acknowledged by its Reporters, an avowed policy of the Model Code is
that state participation "be directed toward only those decisions involving
important state or regional interests, while retaining local control over the
39
great majority of matters which are only of local concern."
The major premise of this policy is that most land use decisions have
no significant effect on state or regional interests and, therefore, should be
made at the local level.4 ' To implement the policy, local decisions that do
have significant extraterritorial effects must be defined in advance. The
definitional problem is difficult, as the Model Code Reporters readily concede, 41 but failure to define development having significant extraterritorial
impact as DRI may preclude consideration of state and regional interests in
the decisionmaking process for such development, thereby defeating the very
purpose of the DRI technique.
The Model Code's method for defining DRI is incorporated, with some
substantial modifications, into the Environmental Land Act. Although it
retains the basic definitional concept of the ALI proposal by providing for
administrative designation of DRI by a state agency, the Florida Act departs
from the ALI model by statutorily defining DRI, eliminating any express
provision for development of regional benefit, and requiring legislative
approval for all administrative DRI definitions. Thus, in addition to
demonstrating how the Model Code administrative definitional mechanism
operates, Florida's experience illustrates the problems that deviation from
the Model Code can produce.
Definition
The Model Code. The Model Code does not attempt to define DRI; instead it provides a method for administrative definition of the concept.
The state land planning agency is required to "define categories of development which, because of the nature or magnitude of the development or the
nature or magnitude of its effect on the surrounding environment, is likely...
39.

MODEL CODE, supra note 17, at 289-90.

40. Id. at 289. The Reporters have estimated that "at least 90% of the land use
decisions currently being made by local government have no major effect on the state
or national interest." ALL T.D. 3, supra note 17, at 50. But see B. SIEcAN, LAND USE
WrroTr ZONING 166 (1972), in which Professor Siegan contends that most land use
decisions affect housing "and all housing decisions have more than just local impact."
41. MODEL CODE, supra note 17, at 290.
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to present issues of state or regional -significance." 42 In defining the DRI
categories, the state agency is directed to consider a variety of factors, including the creation or alleviation of environmental problems, the amount
of traffic, population, and subsidiary development likely to be generated,
and the size and unique qualities of the development site. Only categories of

43
development designated by the state agency constitute DRI.
The DRI categories established by the state land planning agency may
include beneficial as well as detrimental development. Nevertheless, as an
additional safeguard against local exclusion of regionally beneficial development, the Model Code provides that development of regional benefit not
included within any DRI category may, at. the option of the developer, be
treated as DRI. 4 Hence, a developer who believes that local government may
deny permission for a development of regional benefit can insure state review
of the local decision by electing to proceed under the DRI review process.
Unlike DRI, development of regional benefit is specifically defined by
the Model Code. It includes four categories of development generally regarded as having state and regional benefit, the most important of which
is low- and moderate-income housing. 45 Permitting all housing developments
for persons of low and moderate income to be treated- as DRI provides a
means for overriding local exclusionary zoning. It also represents a serious
attempt to accommodate social and economic as well as environmental values.
The infinite flexibility of the Model Code's definitional -process is both
a strength and a weakness. Within the broad constraints of the enumerated
regional considerations, the state land planning agency may experiment with
a wide range of DRI categories. Thus, it has the power to control the scope
of the regulatory process by adopting new DRI categories or abolishing
existing ones as dictated .by experience or changing policy considerations.
The risk inherent in this scheme is that a timid state agency may be unwilling to adopt comprehensive DRI categories in the first instance or to
experinent with new ones after the regulatory process is firmly established.

The Environmental Land Act. -Florida's technique for defining DRI
deviates from the Model Code in four sigrificant respects: (1) DRI is defined
by statute; (2) administrative regulations create presumptive rather than
conclusive DRI categories; (3) administrative DRI categories do not become
effective until approved by the state legislature; and '(4) development of
regional benefit is not expressly provided for by. statute. These deviations
have created confusion as to the scope of DRI, reduced the flexibility of
the DRI concept, and injected a strong preservationist bias into the DRI
regulatory process.
Unlike the Model Code, the Environmental Land Act does not simply
delegate to a state agency the power to define DRI- based upon certain
enumerated considerations. Rather the Act itself defines DRI as. "any deyelopment which, because' of its character, magnitude, or location, would
42. Id. §7-S01(l).
43. Id. §7-301(l)-(2).
44. Id. §7-301(4).
45.

Id.
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have a substantial effect upon the health, safety, or welfare of citizens of
more than one county. '" 4" When read in conjunction with the broad statutory
definition of "development,"' 7 the definition of DRI is fairly comprehensive.
But defining extraterritoriality in terms of impact across county lines is a
significant limitation. Development that has substantial impact upon the
citizens of more than one municipality within a single county but not upon
the citizens of more than one county, a common phenomenon in highly
urbanized areas, is not subjected to the requirements of the Florida Act.48
Although the statutory DRI definition is broad, standing alone, it provides little practical guidance for instituting and administering a regulatory
program. What is a "substantial effect"? What kind of development affects
citizens of more than one county? How large must a development be in
order to have extra county impact? Administrative implementation of such
an amorphous concept, without some additional guidance, would be an
exceedingly difficult task.
Recognizing the obvious difficulty of applying the statutory definition
to actual development, the Florida legislature wisely provided for the adoption of administrative DRI guidelines and standards. The Environmental
Land Act, as well as the Model Code, directs a state administrative agency,
the Administration Commission," to adopt by rule DRI categories based on
regional considerations virtually identical to those contained in the ALI
proposal.5 0 However, the apparent legal status of the DRI categories under
46. FLA. STAT. §380.06(1) (1975).
47. ELA defines "development" as "the carrying out of any building or mining operation or the making of any material change in the use or appearance of any structure or
land and the dividing of land into three or more parcels." Id. §380.04(1). However, several
types of development, including agricultural uses, the maintenance or improvement of
roads or railroad tracks within the boundaries of rights-of-way, and the "inspecting,
repairing, renewing, or constructing on established rights-of-way of any sewers, mains, pipes,
cables, utility tunnels, power lines, towers, poles, tracks or the like," are expressly excepted
from the definition of development. Id. §380.04(3).
48. For example, Dade County, Florida's most populous county, contains a large
number of municipalities, including the City of Miami. See generally E. SOFEN, THE
MIAMI METROPOLITAN EXPERIMENT (1963). A development in any one of the municipalities
that substantially impacts upon one or more of the other municipalities but has no
significant effect upon residents of other counties is not subject to the DRI process.
49. The Administration Commission is composed of the governor and cabinet. FLA. STAT.
§380.031(l) (1975). Note also that the Florida Land and Water Adjudicatory Commission,
the state agency responsible for reviewing local DRI decisions, is composed of the governor
and cabinet. See notes 211-214 infra and accompanying text. Moreover, the Administration
Commission is a part of the Department of Administration, FLA. STAT. §20.31(2) (1975), in
which the Division of State Planning, the state agency responsible for monitoring and
coordinating the DRI regulatory process, is also located. Id. §20.31(3); 6 FLA. ADMIN. CODE
22-1.09.
50. FLA. STAT. §380.06(2) (Supp. 1976). Compare the Florida and Model Code techniques
for designating DRI with Colorado's method for designating areas and activities of state
interest. Colorado permits local governments, rather than a state agency, to designate areas
and activities of state interest and to adopt guidelines for their administration in accordance
with statutory criteria. The Colorado Land Use Commission, a state agency, has the power
to review and recommend modifications in proposed local designations and guidelines, to
recommend to local governments additional areas and activities for designation, and to
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the two models is radically different. Whereas the Model Code contemplates
that the administrative DRI categories are both exclusive and conclusive, the
Environmental Land Act provides that the administrative "guidelines and
standards" are "to be used in determining whether particular developments
shall be presumed to be of regional impact." 5'
The language of presumption, combined with the express statutory
definition of DRI, suggests that Florida's administrative DRI guidelines are
neither exclusive nor conclusive. Rather the statutory DRI definition appears
to be self-executing, i.e., requiring no further legislative or administrative
action for its operation, while the administrative DRI categories merely
provide guidance for implementation of the program. 52 This construction
finds additional support in the Environmental Land Act's provision for an
administrative procedure for determining whether a specific development is
DRI. A developer in doubt whether his proposed development constitutes
DRI may request a determination from the state land planning agency,
53
which is required to issue a binding decision.
Nevertheless, the status of Florida's administrative DRI guidelines has
evoked considerable controversy. The far-reaching implications of the controversy for the future of Florida's DRI regulatory process are dramatically
illustrated by Pinellas County v. Lake Padgett Pines,54 in which the issue
was raised but not decided. The case arose out of a collision between the Environmental Land Act and its companion legislation, the Florida Water Resources Act of 1972 (Water Resources Act).5 The Southwest Florida Water
Management District, an entity created by the Water Resources Act, entered
into an agreement in 1972 with several local governments to supply water
to Pinellas County and the City of St. Petersburg from a freshwater well
field to be constructed on approximately 9,000 acres of land in Pasco County.
Lake Padgett Pines, the owner of large tracts of land in the immediate vicinity
of the project, sought to enjoin the project on the ground that it was a DRI
proceeding without compliance with the Environmental Land Act. From a
summary judgment entered by the trial court in favor of Lake Padgett Pines,
.
an appeal was taken by several governmental entities. 5
seek judicial review of local government's refusal to designate and adopt guidelines for

such recommended areas and activities of state interest. CoLo. REv.

STAT.

§§24-65.1-101 to

.1-502 (1976). Colorado's legislation is analyzed in Bermingham, 1974 Land Use Legislation
in Colorado, 51 DEN. L.J. 467 (1974).
51. FLA. STAT. §380.06(2) (Supp. 1976) (emphasis added).
52. This view of the statutory DRI definition is concurred in by Finnell, supra note 30,
at 126. But see Rhodes, Florida's Environmental Land Water Management Act Implements
Article 7 of the Proposed American Law Institute Model Code, 9 AIP NEwsLTrER 7 (1974).

53. Ft&. STAT. §380.06(4)(a) (Supp. 1976). Although this procedure can also be used
to challenge the presumption created by the administrative DRI guidelines that a particular
development is DRI, the statutory language is broad enough to permit administrative

determinations of the DRI status of development not encompassed by the guidelines.
54. 333 So. 2d 472 (Fla. 2d D.C.A. 1976).
55. FLA. STAT. §§373.012-.6161 (1975).
56. 333 So. 2d at 473. Pasco County, a defendant in the trial court, supported Lake

Padgett Pines' position that the project was DRI and did not appeal the trial court's
decision. Thus, it became an appellee in the appellate court. Id.
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The appellants, including the Division of State Planning which has
statutory responsibility for monitoring the DRI regulatory program, contended that the Environmental Land Act is inapplicable to the project
because the Water Resources Act controls water resources to the exclusion
of the Environmental Land Act. In support of this proposition, they observed that the DRI administrative guidelines and standards, as approved by
the legislature, do not include water withdrawal or well field construction
whereas the Water Resources Act specifically addresses such projects. Hence,
they urged that the two acts should be construed as complementary rather
than conflicting, with the Environmental Land Act restricted to traditional
land developments and the Water Resources Act confined to water resource
5
management problems. 7
In response, Lake Padgett Pines and Pasco County argued that the
project is "development," as defined by the Environmental Land Act, which
undeniably has "substantial effect upon the health, safety, or welfare of
citizens of more than one county." Therefore, the project is a DRI under
the self-executing statutory definition, and its omission from the DRI administrative standards and guidelines, which are mere presumptions, is
irrelevant. Consequently, according to the appellees, exclusion of the development from the scope of the DRI regulatory process would circumvent
the full scale environmental review required by the Environmental Land
Act for projects of such character and magnitude. 58
Reversing the decision of the lower tribunal, the court held that while
there may be projects that trigger both regulatory systems, "a development
whose very purpose is to supply water," such as the well field in the instant
case, is subject to regulation only under the Water Resources Act. 59 Since
the Environmental Land Act was held inapplicable to the project, the court
deemed it unnecessary to determine whether the statutory DRI definition
is self-executing.60 Thus, the issue is still unresolved.
As a matter of policy, especially in view of the clear expression of legislative intent, the statutory DRI definition should be deemed self-executing.
57. Id. at 477.
58. Id. at 476-77.
59. Id. at 479-80. An example of a development that presumably would trigger both
regulatory systems is found in In re Application of Phillips Petroleum Co., No. 76-5,
(FLWAC, filed July 8, 1976) (A docket of all DRI appeals filed with the Florida Land
and Water Adjudicatory Commission (FLWAC) and a pleadings file and status report
for each DRI appeal are maintained in the offices of the Department of Administration in
Tallahassee, Florida.) The Phillips Petroleum case involves a proposed phosphate strip
mining operation on 15,200 acres of land which requires the pumping of approximately 15
million gallons of water per day. Petition of Division of State Planning at 1-2.
While the Lake Padgett Pines decision diminishes the coverage of ELA, as a practical
matter it may have minimal effect on the planning of projects exempted by the decision
from ELA because the court, in dictum, observed that the purposes of the Water Resources
Act "clearly mandate consideration of the total environment. . . . And, given this statutory
duty on the part of the agencies to consider the environmental impact of any water
withdrawal project, we think such considerations can and should take into account the
entire effects of the project and not merely be limited to the effects on a single resource."
333 So. 2d at 479 (citations omitted).
60. 333 So. 2d at 478.
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This conclusion will not seriously diminish the role of the administrative
DRI guidelines; they will continue to provide the central thrust of, and lend
a degree of certainty to, the governmental regulatory effort. Acceptance of
the self-executing theory will merely supplement this effort by permitting
private individuals and governmental entities to monitor proposed development that does not fall within the administrative guidelines and to seek a
judicial or administrative determination that such development constitutes
DRI as was attempted in Lake Padgett Pines. If the guidelines are treated
as all-inclusive, on the other hand, the DRI regulatory program will be
severely crippled since the Environmental Land Act, unlike the Model Code,
effectively eliminates administrative discretion in changing the DRI categories.
In another major departure from the Model Code, the Environmental
Land Act provides that any changes in the administrative DRI guidelines
61
and standards must be approved by the legislature. This unique requirement reduces the dynamic concept envisioned by the Model Code, to a
highly static and inelastic device. Since the DRI concept was the most con62
troversial feature of the Florida Act, it is unlikely that the legislature will

approve administrative proposals to expand DRI categories in the absence
of another environmental crisis or concerted reform effort. Consequently, the
Florida DRI program may be saddled indefinitely with the initial set of
administrative guidelines that also were carefully and cautiously designed to
win legislative approval. 63
Probably the Environmental Land Act's most damaging deviation from
the Model Code is its failure to provide expressly for development of regional benefit.6 4 In sharp contrast to the Model Code, the Florida Act confers
no option to proceed under the DRI review process upon developers of
regionally beneficial development not otherwise included within a DRI
category. Moreover, none of the enumerated considerations by which the
Administration Commission is to be guided in adopting DRI guidelines reflects any social awareness of the need to encourage regionally beneficial
development such as low- and moderate-income housing. Rather they mani65
fest an intense preoccupation with physical environmental impacts. Thus,
61. FLA. STAT. §380.10(2) (1975). Originally, ELA only required that the initial guidelines and standards receive legislative approval. 1972 Fla. Laws, ch. 72-317, §10 (codified at
FLA. STAT. §380.10(1) (1975)). In 1973 the Florida legislature amended ELA to require that
any subsequent changes in the guidelines also be approved by the legislature. 1973 Fla,
Laws, ch. 73-39, §1 (codified at FLA. STAT. §380.10(2), (1975)).
62. Finnell, supra note 30, at 126.
63. See notes 80-81 infra. Fla. S. 629, the bill initially introduced in the 1972 session
of the Florida legislature, closely tracked the language of article 7 of ALI T.D. 3, supra
note 17. It expressly provided for development of regional benefit, including low- and
moderate-income housing. However, Fla. S. 629, and the development of regional benefit
provisions in particular, attracted intense legislative opposition. During the course of the
legislative process, Fla. S. 629 was replaced by a substitute proposal that deleted the development of regional benefit provisions. For an excellent summary of the passage and early
implementation of ELA, see generally P. MYERS, SLOW START IN PARADISE 13, 16-19 (1974).
64. Compare MODEL CODE, supra note 17, §7-301(4) with FLA. STAT. §380.06(1)-(2) (Supp.
1976).
65. See FLA. STAT. §380.06(2) (Supp. 1976).
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despite protestations to the contrary by the Act's sponsors and supporters,60
the Environmental Land Act, as its name implies, is pervaded by a strong
preservationist bias.
Florida'sAdministrative DRI Guidelines
The initial administrative DRI guidelines and standards adopted by the
Administration Commission 6 7 reflect both the dominant physical environmental concerns of the Florida Act and the practical political considerations
inherent in obtaining legislative approval. They focus primarily upon
exceptionally large development which has considerable environmental
impact while assiduously avoiding development activity, such as low-income
housing, which has much broader social, economic, and political implications.
Consequently, the initial guidelines represent a further narrowing of the
DRI concept in Florida.
Under the administrative DRI guidelines, twelve categories of development are presumed to be of regional impact. 68 With one exception,69 each
category contains a minimum DRI threshold expressed in terms of the physical
dimensions of the development. The administrative guideline for shopping
centers is typical of the DRI categories:
Any proposed retail or wholesale business establishment or group
of establishments operated under one common property ownership
or management, such as a shopping center or trade center, that:
(1) occupies more than forty (40) acres of land; or (2) encompasses more
than four hundred thousand (400,000) square feet of gross floor area;
or (3) provides parking spaces for more than two thousand five
hundred (2,500) cars.70
Of the twelve categories, only one, residential development, establishes
varying standards for different areas of the state.71 The DRI thresholds for
residential developments, expressed in dwelling units per development, vary
directly with the population of the county in which they are located. The
thresholds range from 250 dwelling units in counties with a population of
less than 25,000 to 3,000 dwelling units in counties with a population in
excess of 500,000.72 The variation in residential DRI thresholds is apparently
66. See, e.g., R. BABCOC.. & F. BOSSELMAN, EXCLUSIONARY ZONING 176-77 (1973); Finnell,
supra note 30, at 127.
67. The initial guidelines and standards were adopted by the Administrative Commission
on March 7, 1973, and approved by concurrent resolution of the 1973 Florida legislature.
Fla. H.R. Con. Res. 1039 (filed in Office of Secretary of State, State of Florida, June ,14, 1973).
68. 6 FLA. ADMIN. CODE 22F-2.01 to .12. The twelve DRI categories are: airports; attractions and recreation facilities; electrical generating facilities and transmission lines; hospitals;
industrial plants and industrial parks; mining operations; office parks; petroleum storage
facilities; port facilities; residential developments; schools; and shopping centers. Id.
69. Id. §2.01 (airports).
70. Id. §2.12.
71. Id. §2.10.
72. Id. Inexplicably, "any residential development located within two (2) miles of
a county line shall be treated as if it were located in the less populous county," thereby
further diluting the effect of the guideline. rd. §2.10(1),
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based on the debatable assumption that in densely populated counties only
very large residential developments will have substantial extracounty effects
whereas in sparsely populated counties a relatively small residential development may have significant extracounty impact. Although the same logic is
equally applicable to the other DRI categories, they all contain uniform
thresholds.
Several other aspects of the guidelines are also noteworthy. First, they do
not cover several significant types of development. Neither highways, which
are an important determinant of land use, nor hotels, which play a vital
role in Florida's tourist-oriented economy,7 3 are included. Elementary and
secondary schools, strong magnets for other development, are mysteriously
missing.4 Moreover, agricultural uses, to which many of Florida's environmental problems have been attributed, 75 cannot be included because they are
76
excluded by definition from coverage of the Environmental Land Act.
Second, because of the high DRI thresholds, much development of the
type named in the DRI categories escapes regulation. For example, under
the guidelines, office parks with less than 300,000 square feet of floor space
and occupying less than thirty acres of land and marinas with less than 100
slips for boat moorings are automatically excluded.77 Such inordinately high
thresholds provide a convenient escape hatch for developers who wish to
avoid the hassle of the DRI review process. The precipitous decline in the
number of DRI applications being filed, although undoubtedly due in part
to a slow-down in economic activity in Florida, strongly suggests that developers are taking advantage of the threshold loopholes. Following the filing
of 140 DRI applications in the first year of the DRI regulatory program,
only sixty-two were filed in the second year, twenty-one in the third year, and
78
seven in the first ten months of the fourth year.
Third, the administrative guidelines encompass only developments which
have extracounty effect because of their "character" or "magnitude." They
do not designate any categories of development that have such impact
73. See generally L. CARTER, supra note 25, at 34-38.
74. 6 FLA. ADMIN. CODE 22F-2.11. Any public, private, or proprietary postsecondary
educational campus providing for a design population of more than three thousand fulltime students, or the expansion of same by at least 20%, is presumed to be DRI. Id. However, this guideline will be of little effect since Florida is already saturated with postsecondary institutions. During the first three years of the DRI regulatory program, only
two DRI applications for such institutions were filed. DRI: The First Three Years, supra
note 38, at 33.
75. L. CARTER, supranote 25, at 26-27.
76. See note 47 supra.
77. 6 FLA. ADMIN. CODE 22F-2.07, .09.
78. DRI: The First Three Years, supra note 38, at 31; DRI Applications File, supra
note 38.
A representative of the land development industry has suggested that the Florida DRI
process lacks incentives for developers and that they will be encouraged to "avoid the
hassle" by undertaking "small scale projects under DRI thresholds." Dennison, The DRI
Process: A Developer's View, 3 FiA. ENVT'L & URB. ISSUES 9, 17 (1975). At least five DRI
applications have been withdrawn after the size of the projects were reduced below the
DRI thresholds. DRI: The First Three Years, supra note 38, at 1-5. The practice has been
sanctioned by the Adjudicatory Commission. See note 261 infra and accompanying text.
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primarily because of their "location." Prime examples of these categories
include development over underground aquifers and in coastal and wetland
areas. Given Florida's water problem and the importance of coastal and
wetland areas to the state's economy and ecology, development in such areas
is indisputably of regional and statewide significance and should be subject
to the DRI regulatory system. 9
Finally, as previously mentioned, the present guidelines make no special
provision for low- and moderate-income housing. These projects are subject
to the DRI regulatory process only if they are otherwise captured by the
DRI guidelines for residential development, an infrequent occurrence given
the inordinately high thresholds for that category. It is at least debatable
whether the Administration Commission has the authority to adopt a special
DRI guideline for low- and moderate-income housing developments. None
of the seven statutory criteria by which the Commission must be guided in
adopting the guidelines even remotely suggests that the need for such housing
is a relevant consideration. Assuming the Commission has the legal authority
to adopt such a guideline, it is unlikely that the Florida legislature, which
refused to provide for DRI review of low-income housing, would approve
it.0 Hence, there is little likelihood that the DRI program will be used to
combat exclusionary zoning in Florida as some commentators have suggested. 81
79.

The Division of State Planning originally proposed DRI guidelines for coastal and

interior wetland

areas. DIVISION

STATE

PROPOSED

OF FLORIDA,

OF

STATE

DEVELOPMENT

PLANNING,

OF REGIONAL

DEPARTMENT
IMPACT

OF

ADMINISTRATION,

GUIDELINES AND

STANDARDS,

part II (Rev. Tent. Draft, Nov. 10, 1972). However, the Environmental Land Management
Study Committee (ELMS), a citizens committee created by ELA, FLA. STAT. §380.09 (1975),

with which the Division of State Planning was directed by ELA to consult before submitting
proposed DRI guidelines to the Administration Commission, id. §380.06(2), disapproved of
the guidelines. Although ELMS affirmed its position that the DRI technique could be used
to regulate coastal and interior wetland areas, it viewed area of critical state concern as
the more appropriate technique for protecting such areas. FLORIDA ENVIRONMENTAL LAND
MANAGEMENT

STUDY

COMMrT:E,

INTERIM

REPORT TO THE GOVERNOR 5-6

(Dec. 1972). Sub-

sequently, the guidelines for coastal and interior wetlands were eliminated from the DRI
guidelines eventually recommended by the Division of State Planning to the Administration
Commission.

DIVIsIoN OF STATE PLANNING, DEPARTMENT OF ADMINISTRATION, STATE OF FLORIDA,

1-16 (Dec. 22, 1972).
One important coastal area, the Florida Keys, and two areas over important under-

PROPOSED DEVELOPMENT OF REGIONAL IMPAcT GUIDELINES AND STANDARDS

ground aquifers, the Big Cypress Swamp and the Green Swamp, have been designated as
areas of critical state concern in Florida. See note 36 supra and accompanying text.
80. See note 63 supra. The DRI guidelines initially drafted by the Division of State
Planning included DRI categories for low- and moderate-income housing. DIVISION OF STATE
PLANNING,

DEPARTMENT

OF ADMINISTRATION,

REGIONAL IMPAcT GUIDELINES

STATE OF FLORIDA,

PROPOSED

DEVELOPMENT

OF

part III (Rev. Tent. Draft, Nov. 10, 1972).
The ELMS Committee, in its role as consultant to the Division, see note 79 supra, heard
AND

STANDARDS,

testimony on this matter and then disposed of the politically explosive issue by deciding
that the testimony "was insufficient to warrant a recommendation for its inclusion in the
Initial Standards and Guidelines." However, the committee declared that DRI is an appropriate technique for monitoring the housing problem. FLORIDA ENVIRONMENTAL LAND MANAGECOMMITTEE, INTERIM REPORT TO THE GOVERNOR 5-6 (Dec. 1972).
81. See, e.g., Finnell, supra note 30, at 128. Compare the Florida DRI technique, as
presently implemented, with the Massachusetts Low and Moderate Income Housing Act,
MASS. GEN. LAWS ANN., ch. 40B, §§20-23 (West Supp. 1976). The Massachusetts Act permits
qualified applicants interested in building low- or moderate-income housing to file with
MENT STUDY
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A numerical breakdown by category of the DRI applications filed during
the first three years of the regulatory program indicates the exceedingly
narrow scope of most of the existing DRI guidelines. Of the 223 applications
filed, 142, or sixty-four percent, were for residential developments, and
twenty-nine, or thirteen percent, were for shopping centers. Electrical
generating facilities, with ten applications, and mining operations, with nine
applications, each represented four percent of the total. The only other DRI
categories with significant representation were recreational facilities and
petroleum storage facilities, with seven applications each, and port facilities,
with six applications, coniprising collectively -nine percent of the total
applications filed. Only five office parks, three industrial parks, two airports,
2
two schools, and one hospital were captured by the DRI guidelines8
The Division of State Planning is not oblivious to the deficiencies of the
present administrative guidelines. In early 1975 the agency proposed comprehensive revisions designed to ameliorate some of the major weaknesses of
the guidelines. The proposals would have lowered the thresholds for some
DRI categories, including residential developments in large counties, subjected certain expansions of existing DRI's to the regulatory process, and
created new DRI guidelines for mixed-use developments and for certain
housing developments subsidized by federal or state funds.8 3 Although the
proposed modifications were the subject of a public hearing,8 4 they were never
adopted by the Administration Commission.
local boards of appeals an application for a comprehensive permit. If the local board denies
the application or grants it with conditions that make the building or operation of the
housing project unfeasible, the applicant may appeal the decision to a state housing appeali
committee which has the power to reverse the local decision, order issuance of the
permit, and, if necessary, override local zoning ordinances. The state constitutionality of
the Act was upheld in Board of Appeals v. Housing Appeals Comm., 363 Mass. 339, 294
N.E.2d 393 (1973), which contains an extensive discussion of the Act. The early history
of the Act's implementation is analyzed in Note, The Massachusetts Zoning Appeals Law:
First Breach in the Exclusionary Wall, 54 B.U. L. REV. 37 (1974).

82. DRI: The First Three Years, supra note 38, at 33.
83.

DIVISION

OF STATE PLANNING,

DEPARTMENT

OF ADMINISTRATION,

STATE

OF FLORIDA,

REVISIONS TO DRI GumELINES AND STANDARDS (Jan. 27, 1975). The proposed
guideline for low-income housing applied only to development "of more than two hundred
fifty (250) dwelling units which is subsidized, in whole or in part, by Federal or State
hinds." Id. §22F-2.10(2). The proposed DRI category for mixed-use developments provided
that the following development is a DRI: "Two or more contiguous developments of a
type identified in these standards and guidelines, any one of which represents a development of at least two-thirds of an applicable standard and guideline." Id. §22F-2.13.
84. The public hearing was held on January 27, 1975. A number of major land development companies and the Florida Home Builders Association opposed the proposed revisions
in the DRI guidelines, especially the proposals to lower the thresholds for residential
developments and to create a new guideline for low- and moderate-income housing. Representatives of several regional planning agencies and environmental groups spoke in favor
of the proposed revisions. Author's notes of public hearing (Jan. 27, 1975). Interestingly,
the opposition to the proposed DRI category for low-income housing was couched in
terms of the burden the DRI process would place on such developments. This sentiment
was also expressed in a letter concerning the proposed revisions. Letter from James H.
Shimberg, Chairman, Governmental Affairs Committee, Florida Home Builders Association, to Earle M. Starnes, Director, Division of State Planning (Jan. 2, 1975). "To burden
PRoPosED
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Recently, another more limited effort was made to revise the DRI guidelines. In early 1977 the Division of State Planning recommended changes in
three of the guidelines, the most important being residential developments.
The proposed revision of the residential DRI guideline would have made
it more difficult to utilize the DRI threshold loophole to evade the regulatory
process. Under the proposed revision, any residential development falling
below the DRI threshold but located on a larger parcel or on one of several
parcels of land under common ownership, the development of all of which
would exceed the DRI threshold, would be presumed to be DRI.s 5 Although
recommended minor changes in the electrical and petroleum facilities
categories were approved by the Administration Commission and submitted
to the 1977 session of the Florida legislature, the proposed modification of
the residential DRI guideline was not approved and will not be submitted
to the legislature in 1977.8 6
One commentator has concluded that the "effectiveness of the DRI
technique may well depend upon the regulations ('guidelines and standards')
eventually adopted." s If this conclusion is valid, and it undoubtedly is,
especially if the statutory DRI definition is deemed not to be self-executing,
the potential of the DRI technique may never be fully realized in Florida.
Presently, the Florida DRI regulatory program is at a virtual standstill. Under
the initial guidelines, which were intended to be merely the first step toward
full implementation of the DRI concept, only seven developments in the
entire state were subjected to the DRI regulatory process during the first
ten months of the program's fourth operational year. If the regulatory program is to have a significant impact upon future development in Florida,
the administrative DRI guidelines must be substantially broadened. However, as recent experience demonstrates, modification of the guidelines will
not be easily accomplished. Thus, in its fourth operational year the Florida
DRI program has arrived at a crucial turning point, and its future direction
is uncertain.
THE LOCAL

DRI

DECISIONMAKING PROCESS

Under both the Model Code and the Environmental Land Act, local
government retains the power to decide initially whether DRI should be
permitted. However, the power must be exercised subject to certain requirements and within a regulatory framework designed to insure consideration
of state and regional values. This section describes briefly Florida's local DRI
all subsidized projects of 250 units or more, in face of the extreme shortage in Florida of
housing for low and moderate income families, is rather shocking and certainly counterproductive." Id.
85. DIVISION OF STATE PLANNING, DEPARTMENT OF ADMINISTRATION,
RECOMMENDED REVISIONS TO DRI GUIDELINES AND STANDARDS §22F-2.10

STATE OF FLORIDA,

(Apr. 18,

1977). In
addition to the proposed residential guideline changes, modifications were also proposed
for the electrical and petroleum storage facilities guidelines. Id. §§22F-2.03, -2.08.
86. Interview with James May, Senior Planner, Bureau of Land and Water Management, Division of State Planning, Department of Administration, State of Florida, in
Tallahassee, Florida (May 2, 1977).
87. Finnell, supra note 30, at 126.

https://scholarship.law.ufl.edu/flr/vol29/iss5/1

18

Pelham: Regulating Developments of Regional Impact: Florida and the Model
19771

DEVELOPMENTS OF REGIONAL IMPACT

decisionmaking process, examines in detail the major components of the
Florida system, and compares some key features of the Model Code and the
Florida Act.
An Overview
Unless the right to undertake DRI has vested, 88 a developer, prior to
commencing such development in Florida, must file an application for development approval with the local government having jurisdiction and the
appropriate regional planning agency. Within fifteen days after receipt of
the application, the regional planning agency must determine the sufficiency
of the information contained in the application and give written notice of
any deficiency to the local government and the developer. The developer
has five days in which to notify in writing the regional planning agency and
the local government of its intention, or of its refusal, to supply additional
information.5 9

After the local government receives written notice from the regional
planning agency that the application contains sufficient information or that
the developer declines to submit additional information, the local government must give at least sixty-days notice of a public hearing to be held on
the application. The hearing must be conducted in the same manner as a
rezoning under the state zoning enabling act or any applicable special or
local law. The notice must be given to the Division of State Planning, the
applicable regional planning agency, and to any other persons designated
by the state agency as entitled to receive notice. 90 Within fifty days after it
receives notice of the public hearing, the regional planning agency must
prepare and submit to the local government "a report and recommendations,
88. ELA contains a vested rights provision which essentially provides that development authorized prior to the effective date of ELA by any authorization to commence
development, e.g., recordation of subdivision plat, land sales registration, or zoning change,
upon which there has been reliance and a change of position, is not subject to the DRI
review process. FLA. STAT. §380.06(12) (Supp. 1976). The provision incorporates the doctrine
of equitable estoppel, which is well established in the decisional law of Florida. See, e.g.,
Sakolsky v. City of Coral Gables, 151 So. 2d 433 (Fla. 1963); Texas Co. v. Town of Miami
Springs, 44 So. 2d 808 (Fla. 1950); City of Gainesville v. Bishop, 174 So. 2d 100 (Fla. 1st
D.C.A. 1965). The Division of State Planning received 207 applications for vested rights
determinations pursuant to FIA. STAT. §380.06(4)(a) (Supp. 1976) during the first three years
of the regulatory program, 87 of which were filed in the first year and 70 in the second
year. DRI: The First Three Years, supra note 38, at 37. During the first ten months of
the fourth year, from July 1, 1976, to May 1, 1977, the Division received 21 applications
for vested rights determinations. Bureau of Land and Water Management, Division of
State Planning, Department of Administration, State of Florida, Binding Letter of Vested
Rights File. (This file, an unpaginated record of the filing and disposition of all applications
for vested rights determinations, is maintained in the offices of the Bureau of Land and
Water Management, Division of State Planning, Tallahassee, Florida.) Of the 228 applications filed during the first three years and ten months of the DRI program's operation, the
Division of State Planning found that 204 were wholly or partially vested. Id. Thus, the
vested rights provision has significantly diminished the coverage of ELA.
89.

FLA. STAT.

§380.06(6) (1975); §380.06(7)(b) (Supp. 1976).

90. Id. §380.06(7).

Published by UF Law Scholarship Repository, 1977

19

Florida Law Review, Vol. 29, Iss. 5 [1977], Art. 1
UNIVERSITY OF FLORIDA LAW REVIEW

[Vol. XXIX

on the regional impact cf the proposed development." 91 In preparing its
regional impact statement and recommendations, the regional planning
agency is required to consider whether, and the extent to which, the proposed development will impact upon various matters of regional concern 2
The local government must render a decision on the application within
thirty days after the public hearing.9 3 In deciding whether the application
should be approved, denied, or approved subject to conditions, the local
government must consider several statutorily enumerated criteria, including
the report and recommendations submitted by the regional planning agency.9 4
If the local government denies the application, it must specify in writing
the reasons for the denial and the changes that would make the application
95
eligible for approval.
The local regulatory schemes under the Florida Act and the Model Code
are similar in most respects. Within the similarities, however, is a fundamental difference in approach to the injection of a regional perspective into
the local decisionmaking process. The Environmental Land Act requires the
submission of evidence of regional impact whereas the Model Code merely
permits the introduction of such evidence.
Under a pure Model Code regime, local governments must consider all
relevant evidence offered to demonstrate the impact of DRI on surrounding
areas.9 6 But in sharp contrast to the Florida system, there is no assurance
that such evidence will be submitted. The local government may, but is not
required to, present its own evidence of extraterritorial impact.9 7 Also, it
may, but is not required to, request that a report on the relative benefits
and detriments of the DRI be submitted by the state land planning agency.
In the absence of such a request, submission of evidence of regional impact
by the state land planning agency is purely discretionary. Paradoxically- in
view of the very purpose of article 7 of the Model Code - there is a distinct
possibility that little or no evidence of regional impact will be presented
in local DRI proceedings. Thus, in this important respect, the Environmental Land Act surpasses the ALI proposal.
JurisdictionalProblems
The Environmental Land Act establishes jurisdictional rules that further
limit the scope of the DRI regulatory process. Applicability of the requirements summarized in the preceding section depends upon whether DRI is
located within an area of critical state concern, within an unregulated
91.

Id. §380.06(8).

92. Id. Originally, ELA required the regional planning agency to prepare and submit
its report within 30 days. Because this time period proved to be too short, it was extended

to 50 days by statutory amendment in 1974. 1974 Fla. Laws, ch. 74-326, §2 (codified at
FLA. STAT. §380.06(9) (Supp. 1976)).
93. FLA. STAT. §380.06(7)(e) (Supp. 1976).
94. Id. §380.06(11).
95. Id. §380.08(3).
96. MODEL CODE, supra note 17, §7-402.
97. Id. (Reporters' note).
98. Id. §7-403.
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jurisdiction, or within a regulated jurisdiction that has not been designated
a critical area.
Area of CriticalState Concern. A DRI located in an area of critical state
concern is not subject to the DRI regulatory process. 99 Until development
regulations for the area have been adopted pursuant to the Environmental
Land Act, local government can grant development approval under the local
development regulations, if any, that were in effect immediately prior to the
critical area designation. After such developiiaent regulations have been
adopted, local government can grant development approval only in accordance
with those regulations.100
The rationale for exempting DRI in critical areas from the DRI regulatory process is not clear. Exemption would be justifiable if the critical areas
regulatory process required consideration of the regional impact of DRI.
However, the Environmental Land Act does not require that development
regulations adopted for critical areas provide for assessment and consideration
of regional impact.10 ' Consequently, local governments in critical areas may
be empowered to grant or deny development approval for DRI regardless of
its extraterritorial effects.
Unregulated Jurisdictions.An unregulated jurisdiction is a local government that has not adopted zoning or subdivision regulations and is not
within an area of critical state concern.10 2 A developer who proposes to
undertake DRI in an unregulated jurisdiction must give notice to the
Division of State Planning and the local jurisdiction of its intent to undertake the development. The local government has ninety days following
receipt of the notice in which to adopt zoning or subdivision regulations. If
the local government enacts such regulations within the ninety-day period,
the developer must comply with the requirements of the DRI regulatory
process. If the local government fails to adopt appropriate regulations within
the specified period, however, the developer may undertake DRI immediately
without submitting it to the review process. 03 Hence, under the Florida
scheme, DRI in an unregulated jurisdiction may escape completely governmental regulation.
This permissive approach toward unregulated jurisdictions differs
significantly from that of the Model Code. Under the Model Act the state
land planning agency is empowered to appoint a local land development
agency for an unregulated jurisdiction within ninety days after receiving
the developer's notice of intent to undertake DRI if the state agency determines that regulation will promote the public interest. The appointed local
99. FLA. STAT. §380.06(5)(b) (Supp. 1976).

100. Id. §§80.05(8) &(14), .06(1).
101. The Division of State Planning has adopted a rule providing that DRI in an area
of critical state concern shall be subject to the DRI review process "when the rule designating
the Area of Critical State Concern so provides." 6 FLA. ADMiN. CODE 22F-1.30. However,
neither the rule designating the Green Swamp nor the rule designating the Florida Keys

as critical areas provides that DRI in these areas shall be subject to the DRI process. See
note -6supra.
102. FLA. STAT. §380.06(5)(c) (Supp. 1976).
103.

Id. §380.06(5)(a) & (c).
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agency is authorized to adopt development regulations for the jurisdiction.
Only if the state agency fails to appoint a local agency within the ninety-day
period can the developer proceed without complying with the DRI regulatory
requirements. 10 4 The threat of state intervention should be a strong inducement for local governments to adopt land use regulations.
Florida's failure to adopt a similar approach toward unregulated jurisdictions is regrettable. To regulate DRI in these jurisdictions the local government must enact zoning or subdivision regulations within ninety days, a
time limitation that is hardly conducive to the preparation of effective and
desirable development regulations by a local government with little or no
previous experience in regulating land use.' 0 5 Although this problem will
0
diminish as more local governments adopt land use regulations,1 6 the loop0
hole should be eliminated by the legislature.'
Regulated Jurisdictions. A regulated jurisdiction is a local government
that has adopted a zoning ordinance or subdivision regulations in accordance
with applicable Florida law'10 If a developer desires to undertake DRI in a
regulated jurisdiction, he must obtain a development order from the local
government in accordance with the procedures established by the Environmental Land Act. If the development order becomes final, either in the
absence of a timely appeal to the Adjudicatory Commission or upon completion of the administrative and judicial appellate processes, the developer may
proceed with tho DRI. 09
Problems arise if the DRI is located in more than one regulated jurisdiction. The developer must obtain a favorable development order from each
local government. At the request of the developer, the local governments
may, but are not required to, hold a joint public hearing." 0 The process
104.

MODEL CODE,

supra note 17, §§7-302, 8-206.

105. The potential for disaster in such situations is well illustrated by Ecological Dev.
Corp. v. Walton County, No. 74-244-CA (Fla. 1st Cir., filed Oct. 24, 1975). The developer
filed its notice of intent to undertake DRI in Walton County, an unregulated jurisdiction,
on May 30, 1974. The county adopted subdivision regulations less than 90 days after
receiving the developer's notice. However, in its apparent haste to adopt the regulations
within the statutory period, the county failed to give the necessary prior public notice
of its intent to adopt the regulations as required by Florida law. In a declaratory judgment
action filed by the developer, the court held that because the county had failed to enact
valid subdivision regulations within the 90-day period, the developer was entitled to
undertake DRI without complying with the requirements of ELA. Id. at 1-4. The author
was the attorney for the developer in its suit against the county.
106. It has been estimated that over 50% of Florida's land area was unregulated when
ELA became effective. O'Connell, Whatever Happened to "Zoning" or What you Need to
Know About "The Local Planning Act" But Don't Know What to Ask!, 50 FLA. B.J. 46,
47 (1976). Although most municipalities were regulated, approximately 29 of Florida's 67
counties were unregulated. By June 30, 1976, however, only eight counties remained unregulated. DRI: The First Three Years, supra note 38, at 34.
107. The Florida Local Government Comprehensive Planning Act of 1975, FLA. STAT.
§§163.3161-.321,1 (1975), will eventually eliminate the loophole but probably not before
1979. See notes 196-197 infra and accompanying text.
108. FLA. STAT. §380.06(5)(a) (Supp. 1976).
109. Id. §§380.06(5)(a), (6)-(11), .07.

110. Id. §380.06(7)(f).
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becomes even more complicated if the DRI is located within the jurisdiction

of more than one regional planning agency. Each of the regional planning
agencies must review the proposed DR.I and submit its report to the appropriate local government. With the consent of the affected regional planning
agencies, the Division may designate a lead agency to prepare the regional
11

report.
The possible permutations of administrative actions in such situations
are mindboggling. For example, in In re Application of Phillips Petroleum
Co.,1U currently on appeal to the Florida Land and Water Adjudicatory Commission, DRI approval was sought for a phosphate mining operation on land
located partly in DeSoto County, a member of the Tampa Bay Regional
Planning Council (TBRPC), and partly in Manatee County, a member of
the Central Florida Regional Planning Council (CFRPC)."13 Consequently,
the developer was required to file applications for development approval with
both local governments and both regional agencies. After reviewing the
application, CFRPC submitted its favorable recommendation to DeSoto
County, which subsequently approved the application."4 Following its
review of the application, TBRPC recommended denial of the application
to Manatee County, which then granted conditional approval of the application. 11 5 Both development orders were then appealed to the Adjudicatory
Commission.1 1 6 Such bizarre but not uncommon situations are functions of
the artificial territorial boundaries created by Florida's system of voluntary
regional planning agencies.
The Role of the Regional PlanningAgency
Structure. Primary responsibility for submitting evidence of extraterritorial
impact in local DRI proceedings is vested in the regional planning agencies.
Unfortunately, rather than authorize the creation of regional planning
divisions within the state land planning agency, as does the Model Code,"I 7
the Florida legislature elected to rely upon the much discredited voluntary
regional planning councils created and controlled by local governments.
Florida's state land planning agency, the Division of State Planning, is
empowered to designate but not to create regional planning agencies to
review DR.I applications.:"" The only authority for creation of such agencies
is contained in other Florida legislation that permits counties and municipalities to form voluntarily regional planning councils." 9 Pursuant to the En11. 6 FLA. ADMIN. CODE 22F-1.22.
112. No. 76-5 (FLWAC, filed July 8, 1976). The project involved in the case is also
the subject of three other appeals. See note 264 infra and accompanying text.
113. Petition of Division of State Planning at 1-3.

114. Id.
.115. Petition of Division of State Planning at 1-3, In

re Application of Phillips

Petroleum Co., No. 76-6 (FLWAC, filed July 8, 1976).

116. The Division of State Planning appealed both orders and TBRPC appealed the
Manatee County order. See note 112 supra.
117. MODEL CODE, supranote 17, §8-102.
118.

FLA. STAT. §380.031(,13)

119.

Id. §§163.01-.03.

(1975).
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vironmental Land Act, the Division of State Planning has divided Florida
into ten regions, the boundaries of which generally correspond to county
lines. Local governments within the regions have formed regional planning
councils, which have been designated by the state agency as the regional
120
agencies responsible for preparing DRI regional impact statements.
Similarities in the structure and membership of the regional planning
councils are purely coincidental since they are created by separate interlocal
agreements entered into by the local governments in each region. In general,
however, the membership of each council consists of representatives of the
member local governmental bodies. 2 1 Under this arrangement, the likelihood of dual memberships on local governing bodies and the regional
councils is great. Consequently, the regional councils, which are intended
to bring a broader areal viewpoint to land use decisionmaking, are not
well suited for performing this role.
The tendency of the decisionmaking process in such agencies to de22
Not
generate into reciprocal back scratching has been widely discussed.
surprisingly, the problem has surfaced in Florida's network of locally controlled regional planning agencies. 123 Palmer First National Bank v. Board
of County Commissioners124 involved a blatant example of this practice. An
application for approval of a proposed residential DRI in Sarasota County
was filed with and reviewed by the professional planning staff of the regional
planning agency. Based upon the favorable report of its planning staff, the
regional agency voted to recommend approval of the proposed DRI. During
the same meeting at which the favorable vote was taken, an absentee member
of the regional agency who also served on the Board of County Commissioners
of Sarasota County allegedly requested by telephone that the regional agency
issue an unfavorable recommendation on the project, whereupon the regional
agency rescinded its original action and voted to give the project an unfavorable recommendation."'
In its final order upholding Sarasota County's denial of development
6 FLA. ADMIN. CODE 22E-1.01-.02.
121. See, e.g., 6 FLA. ADMIN. CODE 29H-1.04 (providing that each member government
of the Tampa Bay Regional Planning Council shall be represented on the council by an
elected official of said member government); 6 FLA. ADMIN. CODE 29J-1.04 (providing that
members of the South Florida Regional Planning Council "must be elected members of
general purpose local governing bodies located within the Region").
122. See, e.g., Bosselman, Can the Town of Ramapo Pass a Law to Bind the Rights of
the Whole World?, 1 FLA. ST. U. L. Rav. 234, 259 (1973); O'Harrow, Metropolitan Planning
-Now or Later, 37 PLANNING 14 (1971); MODEL CODE, supra note 17, at 351-62. The
phenomenon has also been characterized as "political Golden Rulism; I'll vote for whatever
you want in your county because I expect you to vote for whatever I want in my county."
120.

O'Harrow, supra at 14.
123. R. HEALY, supra note 11, at 128-29. Healy quotes a Florida county commissioner
as boasting that "I can guarantee you . . . that we can get any project approved by our
regional planning council. We wouldn't have to say a word- they know there would be
polar bears in the streets of Miami before they got another favor from us." Id. at 129.

124.

No. 74-35 (FLWAC, Nov. 12, 1974). The author was an attorney for the developers

in their appeal to the Adjudicatory Commission in this case.
125. Id. at 5. See also Petition of Palmer First Nat'l Bank at 1-5.
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approval for the project, the Adjudicatory Commission found that the
recommendation of the regional agency was not based upon its professional
planning staff report but upon the request of the Sarasota County commissioner. Nevertheless, this finding was deemed insignificant for the rather
astonishing reason that the evidence did not show that the unfavorable
regional agency recommendation "was in any way determinative of the action
26
taken by the county."'
The Model Code's proposal would avoid this type of problem. The
responsibility for evaluating the extraterritorial impact of DRI is vested in
the state land planning agency. Although the state agency would be authorized
to create regional planning divisions and delegate to them any of the agency's
functions, the divisions would remain under the control of the state agency
and independent of local governments. 27 The creation of a similar system
for Florida would have encountered intense local opposition in 1972. As
regionalism becomes politically more acceptable, however, Florida would do
well to consider adopting a similar model for the DRI regulatory process, or
perhaps more logically, merging the DRI regulatory process into the state's
regional system of water management, which closely parallels the Model
Code's proposal.128
Powers. The Adjudicatory Commission's cavalier treatment of the regional
agency's actions in the Palmer First National Bank case underscores another
major weakness of Florida's regional agencies. Their role in the DRI review
process is purely advisory. Although the Environmental Land Act requires
the regional agency to prepare a regional impact statement and recommendation for each DRI, local government is not bound by the regional agency's
report and recommendation. The local government is directed merely to
consider the report, along with other factors, in reaching its decision.129 The
nature of the local government's duty to consider the regional report will be
discussed at length in a later section. At this juncture, suffice it to say that
Florida's network of regional councils, created and manned by their
constituent local governmental units and possessed of purely advisory

126. Id. at 5. The Adjudicatory Commission reached the same conclusion in SarasotaManatee Div. of US. Homes v. Board of County Comm'rs, No. 74-20, slip op. at 1-3
(FLWAC, June 3, 1975), which involved identical actions by the regional planning agency
and the Sarasota County Commissioner.
,127. MODEL CODE, supra note 17, §8-102. Interestingly, Florida's own experience provides
a similar model for regional management of natural resources. The Florida Water Resources
Act of 1972, FLA. STAT. §§373.013-.6161 (1975), enacted during the same legislative session
as ELA, vested broad powers over the use and management of water resources in a state
agency and created a regional system of water management districts to administer the
regulatory program. The state agency is authorized, and strongly urged, to delegate its
powers to the various regional districts. The members of the governing boards of the
districts are appointed by the governor of the state. Rules and orders of the districts are
reviewable by the Adjudicatory Commission, the same agency to which local DRI orders
are appealable. Id. §373.114. For a discussion of this legislation, see Wershow, Water Management: The Future of FloridaLegal Implications, 51 FLA. B.J. 136 (1977).
128. See note 127 supra.
129. FLA. STAT. §380.06(11) (1975).
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responsibilities, pose little threat to traditional local governmental control
of the land use decisionmaking process.
In derogation of this portrayal of the regional council system as merely
an additional, essentially impotent layer of bureaucracy, it can be argued
that the regional planning council, given its statutory right to appeal local
DRI decisions to the Adjudicatory Commission, should not be dismissed
so easily. If the local government fails to consider seriously and resolve
effectively the regional concerns presented in the regional impact statement,
the regional agency can appeal the local DRI decision to the Adjudicatory
Commission. 130 Indeed, as a perusal of the appeals taken thus far clearly
131
reflects, one regional agency has not been reluctant to exercise this power.
Nevertheless, the right to appeal does not appreciably increase the leverage
of the regional agencies since every local DRI decision is also subject to a
possible appeal by the Division of State Planning.132
Evaluation. As presently conceived and established, Florida's regional
planning agencies represent a serious obstacle to effective state and regional
participation in the DRI decisionmaking process. Indeed, they may be the
Trojan horses of the DRI regulatory system. Collections of local governmental officials in regional guise but ultimately accountable politically only
to their local constituencies realistically cannot be expected to produce
effective advocacy for state and regional interests. 133 Direct representation
of broader societal interests at the local level either by a state land planning
agency, as provided for in the Model Code, or by truly independent regional
entities, exemplified by Florida's water management districts, is essential to
the injection of a genuine regional perspective into the local land use
decisionmaking process.
The Role of Local Government
Powers. A guiding principle of both the Environmental Land Act and
the Model Code is that state land management policies, "to the maximum
possible extent, be implemented by local governments through existing processes for the guidance of growth and development. ' ' 1 34 Except for its rather
perverse dalliance with regionalism, the Act's DRI provisions are unswervingly faithful to the principle of localism. Local government retains
the power initially to make all DRI decisions subject to state review under
certain carefully constricted circumstances.
130. Id, §380.07(2).
131. Of the first 39 appeals taken to the Adjudicatory Commission, 22 were filed by
regional planning agencies; of the 22 appeals, 17 were filed by the South Florida Regional
Planning Council, which includes the Miami Metropolitan Area. DRI: The First Three
Years, supra note 38, at 12-18.
132. FLA. STAT. §380.07(2) (1975).
133. The Reporters of the Model Code are extremely critical of such agencies. MODEL
CODE, supra note 17, at 354-58. For other critical commentary on voluntary regional
agencies, see ADVISORY
MAKING:

NEW

COMMISSION ON INTER-GOVERNMENTAL RELATIONS,

STRATEGIES

FOR

DISTRICTS 49-112
120, 121-23 (1972).

SUBSTATE

Romancing Regionalism, 38 PLANNING
134. FLA. STAT. §380.021 (1975).
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In considering an application for approval of DRI, the local government
proceeds exactly as it would have prior to passage of the Environmental
Land Act but with some additional requirements for protection of state and
regional interests. Substantively, the discretion of local government in making
a decision is restricted in only two ways. First, if the DRI is located in an
area of critical state concern, the local government can grant approval only
if the DRI complies with the land development regulations adopted
pursuant to the Environmental Land Act.135 Since development regulations in
critical areas must be approved by the state, this restriction represents a substantial encroachment on local governmental power. Second, if the DRI is
in a regulated jurisdiction that has not been designated as a critical area,
the local government must consider, in addition to its usual findings, the
DRI's compatibility with any applicable state development plan and its consistency with the report and recommendations of the regional planning
agency.13 0 The significance of this restriction depends upon the nature and
extent of the duty to consider, which is discussed in the following section.
If local government denies an application for DRI approval, a third
limitation is imposed by the Environmental Land Act. The local government must specify its reasons for denial in writing "and indicate any changes
in the development proposal that would make it eligible to receive the
permit."'137 This novel requirement, which is not contained within the Model
Code, could help to eliminate arbitrariness from the local DRI decisionmaking process. If local governments must not only justify unfavorable
decisions but also publicly communicate their requirements for favorable
decisions, they may be forced to consider carefully each application.
Unfortunately, there is evidence that the requirement is not being taken
seriously. In the Palmer First National Bank case, the local government
indicated only in very vague terms the changes that would make the proposed DRI eligible for approval. On appeal the Adjudicatory Commission
found that the developers had "not been reasonably advised of the changes
to be made which would allow them to amend and resubmit their Development Proposal."' 38 Nevertheless, the appellate body upheld denial of the
DRI application without requiring the local government to comply with
the statutory command. 3 9
The Duty To Consider the Regional Impact Statement. The duty of
local government to consider the regional report and recommendations is
fundamental to the DRI regulatory program. As the primary source of information concerning the DRI's extraterritorial impact, whether detrimental
or beneficial, the regional report must be taken seriously by local government if the regulatory process is to achieve its purpose. Despite the importance

135. See note 100 supra and accompanying text.
136. FILA. STAT. §380.06(11) (Supp. 1976).
137. Id. §380.08(g) (1975).
138. Palmer First Nat'l Bank v. Board of County Comm'rs, No. 74-35, slip op. at 5
(FLWAC, Nov. 12, 1974).
139. Id. at 5-6.
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of the consideration requirement, the Environmental Land Act provides
no guidance as to the nature and extent of the duty to consider.
To be meaningful, the duty to consider must be interpreted similarly to
the consideration requirement of the National Environmental Policy Act
of 1969 (NEPA).140 Essentially, NEPA requires all agencies of the federal
government to consider environmental factors along with economic and
technical matters within their statutory mandates. 1 As construed by the
federal courts, this requirement means much more than mere mechanical
compliance with statutory procedures; it denotes "full good faith consideration" of environmental concerns. 142 Moreover, NEPA's mandate that environmental values be considered along with economic and technical values
implies "a rather finely tuned and 'systematic' balancing analysis in each
instance."143 In fulfilling this mandate, the role of the federal agency is not
that of "an umpire blandly calling balls and strikes for adversaries appearing
before it; the right of the public must receive active and affirmative protection at the hands of the [agency].' 144
Similarly, the duty of local government to consider regional impact involves more than mere mechanical compliance with procedural requirements.
At the very least, it requires local government to evaluate seriously all
evidence of regional impact, balance objectively the benefits and detriments,
both regional and local, of the proposed development, and resolve satisfactorily
genuine issues of state and regional concern. Any consideration less than this
will not achieve a regional perspective in land use decisionmaking. As
discussed in parts four and five, whether the necessary degree of consideration
is attained will depend largely upon the vigilance of the Adjudicatory Commission and the courts.
Procedural Due Process Requirements. A major criticism of traditional
local land use regulation has been its failure to develop adequate administrative procedures. 145 The Model Code attempts to remedy this situation by
prescribing detailed administrative procedures at the local level. These procedures, which are applicable to local DRI proceedings, include many of
the practices usually associated with formal administrative hearings, including the right to examine and cross-examine witnesses under oath, the
prohibition of ex parte communications between parties and the decisionmakers, and the maintenance of a complete record of the proceedings.146
140. National Environmental Policy Act of 1969, §102, 42 U.S.C. §4332 (1970).
141. Id. "This Act essentially states that every federal agency shall consider ecological
factors when dealing with activities which may have an impact on man's environment."
Zabel v. Tabb, 430 F.2d 199, 211 (5th Cir. 1970), cert. denied, 401 U.S. 910 (1971).
142. Calvert Cliffs' Coordinating Comm. v. AEC, 449 F.2d 1109, 1112-13 n.5 (D.C. Cir.
1971).
143. Id. at 1113.
144. Id. at 1119 n.21 (quoting with approval from Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 620 (2d Cir. 1965)).
145. "The running, ugly sore of zoning is the total failure of this system of law to
develop a code of administrative ethics." Babcock, The Chaos of Zoning Administration,
12 ZONING DiGEsT 1 (1960).
146. MODEL CODE, supra note 17, §2-304(6)-(9).
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By contrast, the Environmental Land Act fails to provide for any reform
of local administrative procedures. Local governments are required to hold
hearings on DRI applications "in the same manner as for a rezoning."'1'Neither the now repealed Florida general municipal zoning enabling act 48
nor special zoning enabling acts require zoning hearings to be conducted
in accordance with formal administrative procedures. Moreover, the Florida
Administrative Procedure Act, 149 which prescribes detailed procedures for state
administrative agencies, is not applicable to local governments.' 5 Thus, despite
the critical importance of DRI to the state and region, local DRI decisionmaking in Florida proceeds without any uniform, minimum procedural
standards.
The failure of the Environmental Land Act to establish administrative
procedural requirements for local DRI proceedings also has serious implications for the DRI appellate process. As discussed in part four, a major issue
in many DRI appeals to the Adjudicatory Commission has been the existence
of an adequate record of the local DRI proceedings.' 5' Because of the absence
of formal administrative procedures at the local level, the record, even if
one is maintained, may not permit meaningful appellate review. In the
absence of an adequate record, review by the Adjudicatory Commission of
the local DRI order requires a de novo proceeding in which the decision of
local government is entitled to little, if any, weight. Consequently, the
failure to impose minimum procedural requirements on the local regulatory
-process undermines rather than preserves local control of land use.
The Relationship Between DRI and Zoning. The Environmental Land
Act fails to define clearly the relationship between the new DRI regulatory
process and the traditional local zoning system. Logically, the former should
supplant the latter with regard to development defined as DRI. Thus,
applications for approval of DRI would be reviewed by local government
only under the DRI regulatory process, which would culminate in a single
order either granting or denying development approval. Requests for rezoning, as well as all regional issues under the Environmental Land Act,
would be addressed in the final development order and then would be reviewable upon appeal of the order to the Adjudicatory Commission. Under
this unitary conception Qf the regulatory system, zoning is an integral and
inseparable part of the DRI process.
Although the Environmental Land Act does not specifically address the
relationship between zoning and the DRI process, the language of the Act
supports the proposition advanced here that the former has been merged
into the latter. Hearings on DRI applications are to be held "in the same
147. FLA. STAT. §380.06(7) (Supp. 1976).
148. 1939 Fla. Laws, ch. 19539 (repealed by 1973 Fla. Laws, ch. 73-129, §5, at 247). See
note 21 supra.

149. FLA. STAT. §§120.50-.73 (1975).
150. Id. §120.52(1)(c), construed in Board of County Comm'rs v. Casa Dev. Ltd., 332
So. 2d 651 (Fla. 2d D.C.A. 1976); Sweetwater Utility Corp. v. Hillsborough County, 314
So. 2d 194 (Fla. 2d D.C.A. 1975).
151. See notes 244-247 infra and accompanying text.
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1 2
manner as for a rezoning. "'
In reaching a decision on DRI applications,
local government must consider whether the proposed "development is consistent with the local land development regulations," 15 3 which are defined
to include zoning regulations.154 Finally, and most important, the Environmental Land Act expressly provides that a developer is authorized to undertake DRI in a jurisdiction that has adopted a zoning ordinance if "the
development has been approved under the requirements of this section."' 55

152. FIA. STAT. §380.06(7) (Supp. 1976).
153. Id. §380.06(11)(b).
154. "Land development regulations" are defined to "include local zoning, subdivision,
building and other regulations controlling the development of land." Id. §380.031(7) (1975).
155. Id. §380.06(5)(a) (Supp. 1976). Despite the clear import of this provision, its
sufficiency under Florida's constitutional and statutory home rule provisions to divest
municipalities of the independent power to zone DRI is at least questionable. Florida's
constitutional municipal home rule provision provides: "Municipalities shall have governmental, corporate and proprietary powers to enable them to conduct municipal government, perform municipal functions and render municipal services, and may exercise any
power for municipal purposes except as otherwise provided by law." FLA. CONST. art. VIII,
§2(b) (emphasis added). FLA. STAT. §167.005(1) (1971) (repealed by 1973 Fla. Laws, ch.
73-129, §5) (emphasis added), enacted in 1969 to implement the constitutional home rule
provision, provided that municipalities could "exercise any power for municipal purposes,
except when prohibited by general or special law." FLA. STAT. §166.021 (1975) (emphasis
added), enacted in 1973, one year after the passage of ELA, provides in part: "(1) As
provided in s. 2(b), Art. VIII of the State Constitution, municipalities . . . may exercise
any power for municipal purposes, except when expressly prohibited by law. (2) 'Municipal
purpose' means any activity or power which may be exercised by the state or its political
subdivisions. (3)The Legislature recognizes that pursuant to the grant of power set forth
in s. 2(b), Art. VIII of the State Constitution, the legislative body of each municipality
has the power to enact legislation concerning any subject matter upon which the state
Legislature may act, except: . . . (c) Any subject expressly preempted to state or county
government by the Constitution or by general law."
Arguably, EIA impliedly "prohibits" the exercise of municipal zoning power over DRI
separate and apart from the DRI regulatory process, and, therefore, under the constitutional
home rule provision and former FLA. STAT. §167.005(l) (1971) (repealed by 1973 Fla. Laws,
ch. 73-129, §5), municipalities no longer have such power. However, if FLA. STAT. §166.021
(1975) is applicable, this argument is much more difficult to maintain since ELA does not
"expressly" prohibit the exercise of such power by municipalities and ELA does not
"expressly" preempt to state government the regulation of DRI.
The effect of ELA upon the zoning powers of counties is more settled. Counties with
noncharter governments "have such power of self-government as is provided by general
or special law. The board of county commissioners of a county not operating under a
charter may enact ... county ordinances not inconsistent with general or special law .. "
FLA. CONsT. art. VIII, §1(f). Counties with charter governments "have all powers of local
self-government not inconsistent with general law. . . . The governing body of a county
operating under a charter may enact county ordinances not inconsistent with general law."
Id. art. VIII, §1(g). Thus, ELA, a general law, overrides any inconsistent county ordinance
pertaining to zoning. In General Electric Credit Corp. v. Metropolitan Dade County, No.
76-1180 (Fla. 3d D.C.A. May 31, 1977), a decision rendered after this article entered the
publication process, the court held that ELA is a general law which prevails over the
inconsistent zoning review procedures of the Code of Metropolitan Dade County. For a
fuller discussion of this case, see notes 230-231 & 305 infra and accompanying text.
For discussions of Florida's constitutional and statutory home rule provisions, see
Juergensmeyer & Gragg, Limiting Population Growth in Florida, 26 U. FLA. L. Rlv. 758,
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These statutory provisions are inconsistent with any notion that zoning, as
applied to DRI, survives as an independent regulatory system under the
Environmental Land Act.
Nevertheless, local governments in Florida continue to treat zoning of
DRI as a process wholly independent of the DRI regulatory system. Although
the local zoning and DRI hearings may be conducted simultaneously, separate
applications for rezoning and DRI approval are usually filed by the developer,
thereby emphasizing the separate identities of the two processes. 156 The
Division of State Planning has encouraged the bifurcation of the DRI
decisionmaking process in at least three ways: (1) by implicitly suggesting
to local governments that DRI applications may be submitted separately and
at a different time than applications for rezoning; 157 (2) by adopting as an
administrative rule a DRI application form stating that "the DRI process
is not intended to supplant local . .. permitting procedures" and that the
DRI process "establishes the framework for a cooperative planning effort
between the developer, the local government, regional agency, and federal and
state agencies"' 58 rather than a regulatory system; and (3) by taking the
position that local zoning decisions relating to DRI cannot be appealed to
the Adjudicatory Commission.159 These developments are a classic example
of the subversion of state legislative policy by state bureaucracy and local
governments.
The emergence of this dichotomy between zoning and the DRI process
is due partly to the Florida legislature's adoption of article 7 of the Model
Code without adoption of the important counterpart provisions in article 2.
There is a subtle but significant relationship between articles 2 and 7 of the
ALI proposal. Article 2 retains the essence of the traditional zoning system by
authorizing local governments to adopt a development ordinance containing "general development provisions" that list "development for which a
permit will be granted as of right on compliance with the terms of the
ordinance."' 160 Such development can be undertaken only after obtaining a
759-67 (1974); Sparkman, The History and Status of Local Government Powers in Florida,
25 U. FLA. L. REV. 271 (1973).

.156. See, e.g., Palmer First Nat'l Bank v. Board of County Comm'rs, No. 74-35 (FLWAC,
Nov. 12, 1974), in which the developers filed separate DRI and rezoning applications.
Petition of Palmer First Nat'l Bank at 1-6.
157. DIVISION OF STATE PLANNING, STATE OF FLORIDA, DRAFr OPERATING MANUAL FOR
DEVELOPMENTS OF REGIONAL IMPACT 13-14 (1973). The manual states that DRI is "subject
to appropriate local procedures for permitting development" in addition to the requirements of ELA and that local governments should require the submission of a DRI Application for Development Approval "as early as possible in the local permitting process,"
examples of which are stated to be "at the time of a request for a change in zoning, a

plat approval, or a preliminary PUD approval." Id.
158. 6 FLA. ADMIN. CODE 22F-l.131(1)(a) (Form Number DSP-BLWM-11-76, Statement oft
Purposes).
159. See note 225 infra and accompanying text.
160. MODEL CODE, supra note 17, §2-101(l)-(2). See Hagman, Articles I and 2 of a Model
Land Development Code: The English Are Coming, 1971 LAND USE CONT. ANN. 3, 6; Heeter
& Bangs, Local Planning and Development Control; Ong 130
Apple Spoils the Barrel,
1971 LAND USE CONT. ANN. 27, 29.
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"general development permit."161 But article 2 also provides for a second
category, "special development," which may be permitted at the discretion
of the local government in accordance with the criteria of the Model Code. A
"special development permit" must be secured prior to undertaking such
development.162
Under article 7, DRI is designated special development for which a
special development permit must be obtained pursuant to the procedures of
article 2.163 The "general development provisions" embodying the traditional
zoning power are inapplicable to DRI. Explicit inclusion of a similar distinction in the Environmental Land Act would have precluded the unfortunate
and unnecessary confusion surrounding DRI and zoning in Florida. The
Florida legislature's failure, whether deliberate or inadvertent, to provide
clearly for the necessary adjustments in the local zoning system dramatically
illustrates the danger inherent in adopting only selective provisions of the
Model Code.
Another probable cause of the developing parallelism of the DRI and
zoning processes is the continuing resistance to creation of a state mechanism
for overriding local exclusion of regionally beneficial development. Maintaining the dichotomy between local zoning and the DRI process precludes
effective state intervention in exclusionary land use decisions. For if the
zoning of DRI is not subject to the substantive and procedural requirements
of the Environmental Land Act, local government can prevent locally unpalatable DRI through the exercise of its zoning powers regardless of the
conclusions of the regional planning agency and the Adjudicatory Commission. Exercise of the zoning power will then be subject only to judicial
challenges in which the local government will benefit from the presumption
of validity traditionally accorded to zoning legislation.
The Substantive Criteriafor Evaluating DRI
Restructuring the decisionmaking process will accomplish very little without a corresponding revision of the substantive criteria by which land use
decisions are measured. The controlling criteria must provide for state and
regional, as well as local, interests. "What is called for," as one of the foremost critics of local land use decisionmaking has observed, "is to recast
state enabling legislation to introduce new criteria for municipal planning
policy, and to command local bodies to measure their decisions by these
criteria."164 Although the Model Code heeds this admonition by mandating a
local cost-benefit analysis of a variety of regional concerns, which is largely
determinative of most DRI decisions, the Environmental Land Act, in keeping with its more conservative approach, merely provides for a much looser
system of impact analysis and consideration of local land development regulations and the state development plan.
161.
162.
163.
164.

MODEL CODE, supra note 17, §2-101(2).

Id. §2-101(2)(c).
Id. §§7-303(1),-304(3).
R. BABCOCK, supra note 8, at 159.
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Regional Impact Analysis. In reaching its decision on an application for
DRI approval, a local government in Florida must consider the extent to
which the proposed "development is consistent with the report and
recommendation of the regional planning agency." 165 The regional report
must assess the impact of the development upon the regional environment
and natural resources, economy, public utilities and facilities, energy supplies,
and housing 6 6 Noticeably missing from the specifically enumerated regional
factors is an express mandate to consider alternative ways of achieving the
development purposes embodied in a particular DRI, a factor accorded great
weight by the Model Code. 167 Arguably, consideration of alternative development proposals is within the discretion of Florida's regional planning
agencies, 16 but a persuasive argument can be made that such consideration
is more closely akin to planning than to the impact assessment of a specific
development proposal and hence beyond the powers of the regional and
local agencies.
Since the Environmental Land Act prescribes no particular mode of
impact analysis, presumably the regional planning agencies may, but are
not required to, experiment with a variety of analytical techniques for
identifying and measuring developmental impact. The techniques may range
from a simple compilation of as much relevant -data as possible about a
particular project and its surroundings169 to more sophisticated and systematic methodologies such as cost-benefit analysis, econometric models, and
computer approaches. The choice of analytical techniques is not unimportant
since the weight accorded to findings and projections of regional impact in
any judicial or quasi-judicial proceeding Will depend upon the validity and
reliability of the techniques utilized in conducting the impact analysis. Unfortunately, but inevitably, the quality of the impact analyses undoubtedly
will vary directly with the quantity of financial and human resources avail170
able to the regional planning agencies.
Curiously, considering its rejection of advanced land use regulatory
notions such as mandatory planning and consistency with a comprehensive
165.

F

A.STAT. §380.06(11)(c) (Supp. 1976).

166. Id. §380.06(8).
167. 'MODEL CODE, supra note 17, §7-402(1)-(2).
168. FLA. STAT. §380.06(8)(f) (Supp. 1976) provides that the regional planning agency
may consider "such other criteria for determining regional impact as [it] shall deem

appropriate."
169. The current application for DRI development approval, which is dearly designed
to produce as much data as possible about the physical aspects of a development proposal,
suggests that Florida's regional planning agencies are following this approach. 6 FLA. ADMIN.
CODE 22F-1.31(1)(a) is a copy of the application form. The guidebook for preparation of
the DRI application supports this proposition by expressly stating that the application

"concentrates on the developer's site planning process."
MANAGEMENT,

DIVISION

OF STATE

PLANNING,

DEPARTMENT

BUREAU

OF LAND AND WATER

OF ADMINISTRATION,

STATE

OF

FLORIDA, DEvELOPMENTS OF REGIONAL IMPACT: GummooK FOR PREPARATION OF TME APPLICATION FOR DEVELOPMENT APPROVAL 5 (1976).

170. In this regard the fact that local governments control the operations and the
budgets of the regional planning agencies does not bode well for the quality of the regional

impact analyses. See notes 117-120 supra and .accompanying text.
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plan,71 the Model Code, in one of its few major concessions to modern
approaches, adopts the fashionable cost-benefit analysisils as its principal
method for evaluating DRI.173 Mandating cost-benefit analysis as a decisional tool for governmental agencies is hardly a revolutionary development. First utilized in this country in the early 1900's by the United States
Army Corps of Engineers to determine the desirability of projects to improve
navigation1 74 the technique has been adapted to a rapidly expanding range
of governmental activities such as water resource management, urban renewal,
environmental regulation, and public investment projects. 1 7 5 Recently, an
increasing number of local governments have used cost-benefit analysis for
the limited purpose of assessing the potential fiscal impact of private land
development.176 But as a methodology for assessing the multifaceted impacts
- environmental, social and aesthetic, as well as economic - of private land
development, cost-benefit analysis is a relatively untested and unperfected
technique. 177 Indeed, it is questionable whether cost-benefit analysis can ever
be used to assess all of the impacts of land development, many of which are
immeasurable. Consequently, the Model Code's adoption of this technique
as the principal means oF evaluating DRI is surprising.
Even more remarkable is the weight that the Model Code accords the
cost-benefit ratio. Local governments are required to perform a cost-benefit
analysis, utilizing various enumerated factors, which produces a ratio of
probable net benefit to probable net detriment.178 The ratio is largely
determinative of each local DRI decision. If a DRI is authorized by the
local development ordinance, local government must permit the DRI if
its benefits exceed its detriments. If the DRI is not authorized by the local
ordinance, local government must still approve the DRI if it has a favorable
171. See notes 192-194 infra and accompanying text.
172. Cost-benefit analysis has been defined as "a practical way of assessing the desirability
of projects, where it is important to take a long view (in the sense of looking at repercussions in the further, as well as the nearer, future) and a wide view (in the sense of allowing
for side-effects of many kinds on many persons, industries, regions, etc.), i.e., it implies the
enumeration and evaluation of all the relevant costs and benefits." Prest & Turrey, Cost-

Benefit Analysis: A Survey, 75 ECON. J. 638 (1965).
173. MODEL CODE, supra note 17, §§7-304, -402. Although the Model Code proper
refers only to benefit-detriment analysis, the Reporters, in the Notes to the Model Code,
use benefit-detriment analysis and cost-benefit analysis interchangeably. Id. §7-402, at 327.
The adoption of this analytical approach may reflect the influence of the Model Code's
Chief Reporter, Professor Allison Dunham of the University of Chicago Law School, who
has advocated an economic approach to planning. See generally Dunham, A Legal and

Economic Basis for City Planning, 58 COLUM. L. REV. 651 (1958).
174. Prest & Turrey, supra note 172, at 683-84.
175.

See, e.g., B.

KNEESE

(1968);
176.

& B.

J. SAWYER & D. HENDERSON, THE UN(1974) [hereinafter cited as B. ACKERMAN]; A.

ACKERMAN, S. ROSE-ACKERMAN,

CERTAIN SEARCH FOR ENVIRONMENTAL QUALITY

BOWER, MANAGING WATER QUALITY:

ECONOMICS, TECHNOLOGY, AND INSTITUTIONS

MEASURING BENEFITS OF GOVERNMENT INVESTMENTS

T.

MULLER, FISCAL IMPACTS

OF LAND

(R. Dorfman ed. 1965).
A CRrnQUE OF METHODS

DEVELOPMENT:

(1975).
177. See generally P. SCHAENMAN & T. MULLER,
MENT: AN INITIAL APPROACH (1975).
178. MODEL CODE, supra note 17, §§7-304, -402.

AND

REVIEW OF ISSUES 1
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benefit-detriment ratio, does not substantially or unreasonably interfere with
achievement of the objectives of an applicable local or state land development
plan, and is needed to provide a substantial segment of the state's population with reasonable access to housing, jobs, schools, or recreation. 179
Local governments enjoy much greater discretion under the Florida scheme.
The Environmental Land Act does not require the weighing of benefits and
detriments to produce an overall cost-benefit ratio but merely requires local
governments to consider the regional planning agency's assessment of the
DRI's impact upon a number of regional factors.18 0 Significant adverse
impact upon only one factor, e.g., the environment, can support a denial of a
development permit even though the other social and economic benefits outweigh the environmental detriments. Therefore, in orders denying DRI
applications, local governments will probably enumerate as many detriments
as possible rather than make any finding as to the overall benefit-detriment
ratio.181 Similarly, parties wishing to appeal favorable local DRI orders will
cite specific adverse impacts, rather than an unfavorable cost-benefit ratio,
as grounds for reversal. 8 2 Since any DRI will have some adverse impact,
denial of DRI applications by local government will be difficult to reverse,
and appeals of favorable local DRI orders may be difficult to defeat.
Given the uncertain state of the art, the inherent limitations of costbenefit analysis, and the considerable expense and expertise required to conduct such studies for large-scale development, it is doubtful that many states
will be persuaded to follow the Model Code's lead in embracing cost-benefit
analysis as the principal determinative method for evaluating DRI.J8a This is
understandable since cost-benefit analysis "is meant to be only a guide to
decisions and not the final determinate of choice."' 1 4 On the other hand,
Florida's open-ended approach, which allows only one or a few factors to
control DRI decisions, should also be avoided because it stacks the deck too
heavily in favor of those opposing development. Since most development will
have some adverse impact, the proper approach should be the balancing of
benefits and detriments. Requiring a balancing approach with cost-benefit
analysis as merely a guide to decisionmaking would avoid the extremes of
the Model Code and the Florida Act without sacrificing the advantage of
forcing "those responsible to quantify costs and benefits as far as possible
rather than rest content with vague qualitative judgments or personal
hunches." 8 5
Consistency with State and Local Development Plans and Regulations.
Under the Environmental Land Act, local government, in addition to con179. Id. §7-304.
180. FLA. STAT. §380.06(11)(c) (Supp. 1976).
181. See, e.g., Petition of Palmer First Natl Bank, Exhibit A, at 1-3, Palmer First
Natl Bank v. Board of Comm'rs, No. 74-35 (FLWAC, Nov. 12, 1974) (order issued by
local government listing 24 reasons for denial of the DRI application).
182. See, e.g., cases cited note 269 infra.
183. Florida apparently rejected mandatory cost-benefit analysis as too complex to be

used by the inexperienced regional planning agencies. Rhodes, supra note 52, at 9.
184. M. CLAWSON & J.

KNETSCH, ECONOMICS OF OUTDOOR RECREATION

256 (1966).

185. Prest & Turrey, supra note 172, at 730.
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sidering the DRI's consistency with the regional impact statement, must also
"consider whether, and the extent in which: (a) The development unreasonably interferes with the achievement of the objectives of an adopted state
land development plan applicable to the area; (b) The development is consistent with the local land development regulations.186 Since Florida has
adopted no state land development plan, the first requirement is inoperative. 18 7 The significance of the second requirement depends on the scope of
the land development regulations adopted by the local government but at the
very least, involves a consideration of either a zoning or subdivision ordinance
since in the absence of such regulations the DRI review process is inapplicable. 18 However, in heavily regulated jurisdictions, it may involve a
variety of other regulations, e.g., building codes and local pollution control
ordinances.
How should local government decide a case in which the proposed DRI
is consistent with local land development regulations but inconsistent with
the regional impact statement? Or, a much more difficult case, how should
local government resolve a situation in which the proposed DRI is consistent
with the regional impact statement but inconsistent with local land development regulations? Though such cases are inevitable, the Environmental Land
Act provides no explicit guidance for resolving them. Consistency with the
regional impact statement and with local land development regulations are
factors of equal weight under a literal reading of the statute. Hence, the
Adjudicatory Commission and the courts may have difficulty in reversing
local decisions denying approval of DRI which is consistent with the
regional impact statement but inconsistent with local development regulations.
The problem would not arise under the Model Code. Under the ALI
proposal, if DRI is entitled to a permit under the local development
ordinance, local government can deny the permit only if its cost-benefit
analysis demonstrates that the probable net detriment from the DRI exceeds
the probable net benefit. If DRI is not otherwise entitled to a permit under
the local development ordinance, local government nevertheless must grant
186. FLA. STAT. §380.06(11) (Supp. 1976).
187. The Florida State Comprehensive Planning Act of 1972, FLA. STAT. §§23.011-.0191
(1975), enacted during the same session of the Florida legislature as ELA, provides for the
preparation and adoption of a state comprehensive plan. However, it contains no deadline
for adoption of the plan, providing only that it must first be approved by the governor and
then submitted to the next -regular session of the legislature for its approval before it
becomes state policy. FLA. STAT. §23.013(l)-(3) (1975). The Florida Department of Administration, which is directed by statute to establish a schedule for the adoption of the
plan, id. §23.018, has provided by rule that the proposed plan should be submitted to
the governor no later than January 15, 1977. 6 FLA. ADMIN. CODE 22E-3.06. However, the
1977 Florida legislature enacted chapter 77-306, which provides that no part "of the
proposed state comprehensive plan submitted to the 1977 regular session of the Legislature
shall . . . become effective as state policy until after the close of the 1978 regular session
of the Legislature." 1977 Fla. Laws, ch. 77-306, §2, at 1361. Once the plan becomes state
policy, it must be given the same consideration by local government as the regional impact
statement. See notes 140-144 supra and accompanying text.
188. See notes 102-103 supra and accompanying text.
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a permit if the probable net benefit from the DRI exceeds the probable net
detriment, the DRI does not substantially and unreasonably interfere with
the ability to achieve the objectives of an applicable land development plan,
and the DRI deviates from the local ordinance only to the extent necessary to
enable a substantial number of people "to obtain reasonable access to
19
housing, employment, educational or recreational opportunities."' Thus, the
Model Code, unlike the Environmental Land Act, dearly contemplates the
reversal of local decisions that exclude regionally beneficial development solely
because of inconsistency with local development regulations.
Inclusion of similar provisions in the Florida Act, either through legislative revision or judicial construction, is essential if it is to become the doubleedged sword that its proponents desire it to be. Passage and implementation
of Florida's Local Government Comprehensive Planning Act of 1975 (Comprehensive Planning Act) 90 may provide the missing blade. But as the following
section illustrates, that Act also raises a host of new substantive issues concerning the evaluation of DRI in Florida.
The Local Government Comprehensive Planning Act of 1975. Few land
use issues have been the subject of as much scholarly attention and debate
9
as the role of the local comprehensive land use plan.' ' This broader issue
embraces several subissues: Should comprehensive planning by local governments be mandatory? If not, should such planning at least be a prerequisite
to local land use regulation? If a comprehensive plan is adopted, should local
land use regulations be consistent with the plan? Like the SPEA, the Model
Code authorizes, but does not require, every local government to adopt a
plan. Moreover, except for planned unit developments and specially planned
areas that can be permitted only if consistent with a locally adopted land
development plan, 92 the Model Code does not make adoption of a land
193
development plan a prerequisite to local land use regulation. In accordance
with this policy, DRI also is not required to be consistent with a local land
189.

MODEL CODE, supra note 17, §7-304(2) (c). See note 179 supra and accompanying

text.
190. FI.A. STAT. §§163.3161-.3211 (1975).
191. Two early and widely cited articles, Haar, In Accordance with a Comprehensive
Plan, 68 HRV. L. REv. 1154 (1955), and Haar, The Master Plan: An Impermanent Constitution, 20 L. & CONTEMP. PROB. 353 (1955), have been followed by a continuing flow of commentary on the subject. See, e.g., Bernard, The Comprehensive Plan as a Basis for Legal
Reform, 44 J. UrnB. L. 611 (1967); Heyman, Innovative Land Regulation and Comprehensive
Planning, 13 SANTA CLARA LAw. 183 (1972); Sullivan & Kressel, Twenty Years After-Re;
newed Significance of the Comprehensive Plan Requirement, 9 URB. L. ANN. 33 (1975); Tarlock, Consistency with Adopted Land Use Plans as a Standard of Judicial Review: The Case
Against, 9 Ura. L. ANN. 69 (1975); Note, Comprehensive Plan Requirement in Zoning, 12

SYRAcusE L. REv. 342 (1961). The most recent and comprehensive treatment of the subject
is Mandelker, The Role of the Local Comprehensive Plan in Land Use Regulation, 74 MICH.
L. REv. 899 (1976).

192. MODEL CODE, supra note 17, §§2-209 to -211.
193. Id. §§2-101 to -102. The Model Code's failure to make comprehensive planning
a prerequisite to regulation has been widely criticized. See Bosselman, Raymond, & Persico,
supra.note 17, at 488-89; Fox, A Tentative Guide to the American Law Institute's Proposed
Model Land Development Code, 6 URm. L. ANN. 298, 933-37 (1974); Heeter & Bangs, supra
note 160, at 29; Mandelker, supra note 191, at 954-55, 956 n.221, 267.
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development plan, although local government may consider this factor
9
if such a plan has been adopted.1 4
Prior to 1975 the adoption of a local land development plan was neither
mandatory nor prerequisite to local land use regulation in Florida. Like the
Model Code and the SPEA, Florida authorized, but did not require, local
governments to adopt a land development plan. 195 The Environmental Land
Act, based solely on article 7 of the Model Code, does not address the issue.
In the absence of a state requirement that every local government adopt a
land use plan, the Environmental Land Act's adoption of impact analysis as
a principal means of evaluating DRI was both understandable and necessary.
As the following analysis endeavors to demonstrate, however, the enactment
of the Comprehensive Planning Act in 1975 significantly altered the legal
framework within which the DRI regulatory system must operate.
The Comprehensive Planning Act requires each county and municipality
in Florida to prepare and adopt a comprehensive land use plan consisting of
a variety of mandatory and optional elements.s1 6 After the adoption of a
comprehensive plan or any element thereof, all land development regulations
enacted and all actions taken in regard to land development orders by governmental agencies must be consistent with the adopted plan. 1 97 The Act defines
"development order" in the same manner as the Environmental Land Act;
it means "any order granting, denying, or granting with conditions an
application for a development permit."' 19 Thus defined, the term encompasses
DRI development orders which, therefore, must be consistent with the local
comprehensive plan.
How does the consistency requirement mesh with the Environmental Land
Act's substantive criteria for evaluating DRI discussed in the preceding sections? Until a local government adopts a comprehensive plan, the substantive
criteria of the Environmental Land Act, particularly the regional impact
analysis, are vital to the integrity of the DRI regulatory system. After a local
government adopts a comprehensive plan, however, the consistency requirement of the Comprehensive Planning Act replaces the directive of the Environmental Land Act that local government must merely consider con-

194. MODEL CODE, supra note 17, §7-402(10).
195. FLA. STAT. §163.160 (1975).
196. Id. §163.3177. Each county and municipality has until July 1, 1979, to prepare
and adopt a comprehensive plan. However, the Division of State Planning is empowered
to grant two extensions, not to exceed one year each, upon application by a local government and on good cause shown that good faith efforts to meet the deadline have been made.
id. §163.3167(2), (7). If a municipality fails to meet the deadline, and no extension is
granted, the comprehensive plan of the county in which it is located shall govern. If a
county fails to adopt a plan by the deadline, and no extension is granted, the Administration Commission is authorized to adopt a comprehensive plan for the county upon the
recommendation of such a plan by the Division of State Planning. Id. §163.3167(4)-(5). Each
local government is required to implement its comprehensive plan through the enactment
of land development regulations. Id. §163.3201.
197. Id. §163.3194(1).
198. Id. §163.3164(5). For the ELA definition of "development order," see note 47
supra and accompanying text.
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sistency with local development regulations 99 and renders its regional impact
analysis anachronistic.
Impact analysis is both antithetical to and redundant of comprehensive
planning. In criticizing California's system of requiring both a NEPA-like environmental impact statement and consistency with a comprehensive plan,
Professor Donald Hagman has observed that under the impact analysis
approach, "a project is first imagined in a particular place" without reference
to a preconceived plan, "and its impact on the surroundings is considered."
If the probable adverse externalities are deemed too great, the project is not
allowed to proceed. By contrast, the comprehensive planning approach
commences from the opposite pole. A comprehensive plan "is adopted first.
Development is then placed in accordance with this comprehensive plan. If
200
it does not fit the plan, it does not theoretically get built."
Viewed from another perspective, impact analysis duplicates the work
of comprehensive planning. A comprehensive plan considers a broad range
of environmental, social, and economic values and makes the necessary
trade-offs. Impact analysis, which assesses a specific project in relation to its
surroundings, entails consideration of the same factors as a comprehensive
plan. But the difference, according to Hagman, is that under impact analysis,
in contrast to comprehensive planning, each individual project must be
studied anew. Hence, he concludes that the former system involyes "a
ridiculous waste of resources."2 01
The unnecessary duplication perceived by Hagman is clearly evident in
the regional impact analysis required by the Environmental Land Act and
the comprehensive planning process mandated by the Comprehensive
Planning Act. For each DRI, a regional planning agency is commanded to
assess the environmental, social, and economic impact of the proposed development on the region, a feat that cannot be realistically accomplished
without some degree of comprehensive regional planning. Superimposed
upon this process is the requirement that each local government prepare and
adopt a comprehensive plan that includes an even broader constellation of
regional concerns: future distribution, location, and density of land uses;
traffic circulation and transportation; water management, sanitary sewer,
and solid waste disposal; conservation, development, and utilization of
natural resources; recreation and open space; housing; coastal zone protection; and public utilities.202 The Comprehensive Planning Act, which is intended to complement and promote the purposes of the Environmental Land

199. FLA. STAT. §163.3211 (1975). This section of the Comprehensive Planning Act
provides: "Where this act may be in conflict with any other provision or provisions of law
relating to local governments having authority to regulate the development of land, the
provisions of this act shall govern unless the provisions of this act are exceeded by other
provision or provisions of law relating to local government." Id.
200.

L.

Hagman, NEPA's Progeny Inhabit the States- Were the Genes Defective?, 8 URB.

3, 47 (1974). For a fuller discussion of Professor Hagman's thesis, see D.
URBAN PLANNING AND LAND DEVELOPMENT CONTROL LAw 557-64 (Supp. 1975).
201. D. HAGMAN, supra note 200, at 46.
ANN.

202.

HAGMAN,

FLA. STAT. §163.3177(6) (1975).
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Act 20 3 requires coordination of the planning and development activities of
local, regional, and state governmental entities and consideration of the
effects of a local comprehensive plan upon adjacent local governments, the
region, and the state comprehensive plan.20 4 Consequently, once the
Planning Act is fully implemented, the regional impact statement, as
presently conceived, may be superfluous.
The incongruity of the two processes can be eliminated by altering the
nature of the regional impact statement. Rather than conducting a full-scale
impact analysis of each DRI, the regional planning agency could report on
the consistency of DRI with local, regional, and state development plans. In
addition, the regional agency, as the representative of state and regional
interests, could be given the responsibility for identifying inconsistencies
among the local, regional, and state comprehensive plans as they relate to
specific DRI proposals. Finally, the regional agency, in evaluating the consistency of DRI with the local comprehensive plan, could perform a valuable
service by identifying unforeseen changes in regional circumstances and considerations that might necessitate revision of the local plan. Vested with
these responsibilities, the regional agency can continue to play a vital role
in the DRI regulatory process.
Unless a conceptual marriage of the two processes can be arranged, the
regional impact analysis of the Environmental Land Act and the consistency
requirement of the Comprehensive Planning Act may present a bewildering
phalanx of substantive criteria for evaluating DRI. Local governments will
find it relatively easy to camouflage parochial land use decisions with the
confusion that can result from application of the two modes of analysis.
Consequently, the Adjudicatory Commission and the courts, which are ultimately responsible for assuring consideration and accommodation of regional
and state values, will have difficulty in deciphering and assessing the grounds
for local DRI decisions.
STATE REVIEW OF LOCAL

DRI

DECISIONS: THE

FLORIDA LAND AND WATER ADJUDICATORY COMMISSION

Many reform advocates have proposed review of local land use decisions
by a state administrative agency as the most appropriate means of insuring
20 5
local consideration and accommodation of state and regional interests.
Several advantages are thought to inhere in such an arrangement. First, it
avoids the politically unpalatable and realistically unattainable solution of
creating new metropolitan governments. 20 6 Second, unlike the judiciary, an
administrative agency can easily be endowed with the time, staff, and expertise
20 7
necessary to resolve satisfactorily complex land use planning problems.
203. Id. §163.3161(2).
204. Id. §§163.3161(4), .3177(4), (6)(h), .3184.
205. See, e.g., R. BABCOCK, supra note 8, at 166-73; Babcock, The Unhappy State of
Zoning Administration in Illinois, 26 U. Cm. L. Rav. 509, 538-39 (1959); Haar, supra note
10, at 534.
206. Babcock, supra note 133, at 122-23.
207. Haar, supra note 10, at 531.
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Third, to the extent that the courts must be involved in the process, judicial
scrutiny of a single administrative agency is much simpler and more effective
20 8
than reviewing the actions of hundreds of local governmental units.
Both the Model Code and the Environmental Land Act embrace this
approach by providing for appeals of local DRI decisions to a state agency.
But the agency created by the Environmental Land Act differs significantly
from the agency envisioned by the Model Code. The latter recommends
creation of an independent adjudicatory board consisting of members
appointed by the governor or highest court of the state.209 The former follows
the established Florida practice of vesting state land regulatory functions in
the governor and cabinet. When reviewing local DRI decisions, the governor
and cabinet are referred to as the Florida Land and Water Adjudicatory
Commission (Adjudicatory Commission). 210 As discussed in the following
sections, the inherent limitations of the institution and the ambiguity of its
statutory powers make it difficult, if not impossible, for the Adjudicatory
Commission to procure for Florida the advantages attributed by some commentators to a state reviewing agency.
Structure
The Adjudicatory Commission consists of the governor and the cabinet,
a constitutional body of six popularly elected state officers. 21, The governor
and cabinet form a unique plural executive that administers many of
Florida's state administrative agencies and executive departments.212 Under
the Florida constitution, the state legislature may confer upon the governor
and cabinet powers and duties in addition to those prescribed in the constitution. Historically, various responsibilities pertaining to the regulation and
management of state resources have been vested in the governor and cabinet
by the Florida legislature. 2 3 The Environmental Land Act builds upon that
tradition by empowering the governor and cabinet to review local DRI
decisions while sitting as the Adjudicatory Commission and to adopt adof critical state concern
ministrative DRI guidelines and designate areas
2
while sitting as the Administration Commission. 14
A major criticism of the Florida cabinet system is that it makes excessive
demands upon the time of its members. Because the governor and the in208. R. BABcOcK, supra note 8, at 172.
209. MODEL CODE, supra note 17, §7-501.
210. FLA. STAT. § §380.031(1), .07(1) (1975).
211.
212.

FLA. CONST. art. IV, §4.
McCollum, The Florida Cabinet System-A Critical Analysis, 43 FLA. BJ. 156,

157-58 (1969).
213. E.g., the governor and cabinet, as the Board of Trustees of the Internal Improvement Trust Fund, have long had responsibility for administering state-owned lands, FLA.
STAT. §§253.02-.03 (1975), and from time to time, as the State Board of Conservation, have
been given responsibility for enforcement of state game and fresh water fish laws and
water resources laws, FLA. STAT. ANN., vol. 14, Historical Summary of Conservation Laws,
4-6 (West 1974); F. MALONEY, S. PLAGER, & F. BALDWIN, WATER LAW AND ADMINISTRATION:
THE FLORIDA EXPERIENcE 259-62 (1968).
214. FLA. STAT. §§380.031(1), .05(1), .06(2), .07 (1975 & Supp. 1976).
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dividual cabinet members serve on a large number of ex officio boards in
addition to carrying out their constitutional responsibilities, they have little
time to devote to specialized matters such as reviewing local DRI decisions.2 15
The problem is compounded because the governor and cabinet members, as
publicly elected political figures, usually possess no expertise in many of the
areas for which they are given responsibility.
The Adjudicatory Commission has the option to hear DRI appeals itself
or to appoint hearing officers to conduct appellate proceedings.216 Because of
the workload of the governor and cabinet, the Adjudicatory Commission has
utilized a hearing officer system since the inception of the DRI appellate
process. Hence, appeals to the Adjudicatory Commission are actually heard
by a designated hearing officer who then submits a recommendation to the
Adjudicatory Commission. Although parties to an appeal have the right to
argue the merits of the hearing officer's recommended order before the full
Adjudicatory Commission, such arguments are usually received with little
enthusiasm by the Commission.2 17 Additionally, appearances before the full
Adjudicatory Commission are of little value because of the limited scope
of the Commission's review of the hearing officer's recommended order.2 1 8
Thorough examination of the Florida hearing officer system is beyond the
scope of this article,219 but the effect of this system on the DRI regulatory
process should be carefully noted. First, it effectively removes the Adjudicatory
Commission from active participation in the process by restricting it to the
review of recommended orders submitted by hearing officers. Second, and
more importantly, it merely substitutes an administrative judge for a judicial
judge, the former having no more time, staff, or expertise in land use matters
than the latter. Consequently, the use of hearing officers defeats a principal
purpose of providing initially for state administrative review rather than
direct judicial review of local governmental decisions.
Jurisdiction
The Adjudicatory Commission has jurisdiction over any local government
215. See generally MCCOLLUM, supra note 212, at 157-58, 166.
216. FLA. STAT. §120.57(1) (Supp. 1976); §380.07(4) (1975).
217. During the course of arguments before the Adjudicatory Commission on the merits
of the hearing officer's recommended order in Palmer First Nat'l Bank, Governor Reubin
Askew, chairman of the Adjudicatory Commission, complained that the cabinet did not
have time to listen to such arguments. Author's notes of the hearing before Adjudicatory
Commission (Nov. 12, 1975).
The Adjudicatory Commission hears DRI-related matters at the regular bimonthly cabinet
meetings during which the agendas of numerous other agencies headed by the governor
and cabinet are also considered and a variety of ceremonial functions, e.g., picture-taking,
award presentations, recognition of distinguished visitors and citizens' groups, are performed. The atmosphere is decidedly unjudicial.
218. See notes 253-254 infra and accompanying text.
219. Florida's centralized hearing officer system was established in 1974 by 1974 Fla.
Laws, ch. 74-310, §1, at 953 (codified at FLA. STAT. § 120.65 (Supp. 1976)). For a discussion
of the Florida system, which is closely modeled after the California system, see Levinson,
The Florida Administrative Procedure Act: 1974 Revision and 1975 Amendments, 29 U.
MiAMI L. REv. 617, 671-74 (1975).
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development order relating to DRI.220 To invoke this jurisdiction a notice
of appeal must be filed with the Commission by a proper party within thirty
days after the order is rendered by local government. 221 The Environmental
Land Act does not establish any other threshold requirements for exercise of
the Commission's jurisdiction. Indeed, the statutory provision conferring
jurisdiction is written broadly enough to permit review of any order relating
222
to DRI regardless of the insignificance of the issues raised in the appeal.
The Adjudicatory Commission also has not established any administrative
ground rules for exercising its statutory grant of jurisdiction. Hearing officers
in two separate appeals have recommended that the Adjudicatory Commission "require a clear showing of either significant benefit or detriment to
the region affected by the local agency's decision as a prerequisite to state
review." 222 In both cases the Adjudicatory Commission rejected the proposed
22 4
limitation on its jurisdiction to review DRI orders.
Although there dearly are no jurisdictional barriers to state review of
local DRI development orders, the Adjudicatory Commission's jurisdiction
to review local orders other than, but relating to, DRI development orders
is a politically sensitive issue. In addition to obtaining a DRI development
order, a developer may also have to secure a rezoning of the project site
and other development permits before he can proceed with the DRI under
local development regulations. The question arises whether a local order
granting or denying rezoning for the proposed DRI can be appealed to the
Adjudicatory Commission. The Division of State Planning has taken the
position that local DRI zoning orders are not appealable because the Adjudicatory Commission was not intended to be a state zoning appeals board. 225 In
220. FLA.

STAT.

§380.07(2) (1975).

221. Id. "Rendered" has been judicially construed to mean the date on which the
local government transmits by mail or otherwise the order to the Division of State
Planning or the affected owner or developer. Fox v. South Fla. Regional Planning Council,
327 So. 2d 56, 58 (1st D.C.A.), cert. denied, 836 So. 2d 1181 (Fla. 1976). This construction
is based on the statutory requirement that the local government must transmit to the Division
of State Planning and the owner or developer a copy of the development order. If "rendered"
were construed to mean the date on which the order was adopted, written, or publicly
filed rather than the date of transmittal, the local government would be able to prevent
some appeals merely by failing to transmit a copy of the order during the thirty-day appeal
period.
222. MODEL CODE, supra note 17, §7-502(1), limits the jurisdiction of the state adjudicatory board to local orders involving "a substantial issue arising under Article 7."

223. Hearing Examiner's Findings of Fact, Conclusions, and Recommendations at 3,
Sarasota-Manatee Div. of US. Homes v. Board of County Commr's, No. 74-20 (FLWAC,
Feb. 5, 1975); Hearing Examiner's Findings of Fact, Conclusions, and Recommendations at
6, Palmer First Nat'l Bank v. Board of County Commr's, No. 74-85 (FLWAC, Nov. 5, 1974).
224. See notes 280-81 infra and accompanying text.
225. Letter from Robert M. Rhodes, Chief, Bureau of Land and Water Management,
Division of State Planning, Department of Administration, State of Florida, to Roy C.
Young (July 1, 1974). Responding to an inquiry as to the jurisdiction of the Adjudicatory
Commission to review on appeal the denial of a request for rezoning for a DRI, Rhodes
stated in his letter: "It is the opinion of the Division of State Planning that rezoning
or change of zone is not an appealable issue to the Adjudicatory Commission. To take an
affirmative stance on the issue would establish the Commission as a statewide zoning board
which was not contemplated by the legislature." Id.
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at least one of its orders, the Adjudicatory Commission also has suggested
226
that it has no jurisdiction over zoning questions.
Legally, the position taken by the two state agencies is untenable. The
Environmental Land Act expressly provides that "any development order...
in regard to any development of regional impact" may be appealed to the
Adjudicatory Commission. 22 7 For purposes of the Act, "development order"
is defined as "any order granting, denying, or granting with conditions an
application for a development permit. ' ' 228 "Development permit," in turn, is
defined to include "any building permit, zoning permit, plat approval, or
rezoning, certification, variance, or other action having the effect of permitting development as defined in this chapter."22 9 Hence, the statute clearly
confers jurisdiction over zoning and other orders relating to DRI.
One appellate court has impliedly ruled, without expressly holding, that
the Adjudicatory Commission has jurisdiction to review local DRI zoning
orders. In General Electric Credit Corp. v. Metropolitan Dade County,2 30 the
Dade County Board of County Commissioners denied an application for
rezoning and development approval of a DRI. Subsequently, the developer
petitioned the Dade County Circuit Court for review of the denial. Holding
that the denial of zoning changes and development permits for DRI constitutes
a development order that must be appealed to the Adjudicatory Commission
prior to judicial review, the circuit court dismissed the petition for failure
to exhaust administrative remedies. The dismissal was affirmed by the Third
District Court of Appeal, which expressly held that appeals from DRI
development orders, including DRI zoning decisions, rendered by Dade
County must be taken to the Adjudicatory Commission.2 3 , Thus, by implication, the Adjudicatory Commission has jurisdiction to review local DRI
zoning decisions.
Politically, the stance taken by the Division of State Planning and
endorsed, perhaps inadvertently, by the Adjudicatory Commission is, at least
in the short run, an expedient one. The spectre of "a statewide zoning
board" in the state capitol would undoubtedly provoke loud protests from
many local governments. However, the denial of state jurisdiction over zoning
has grave implications for the future of the DRI program. According to its
sponsors and supporters, an avowed purpose of the program is to prevent
local governments from prohibiting development beneficial to the region
or state solely on the basis of local considerations .32 This purpose can never
be achieved if local zoning decisions are not reviewable by the Adjudicatory
226. Palmer First Nat'l Bank v. Board of County Comm'rs, No. 74-35, slip op. at 4
(FLWAC, Nov. 12. 1974). But see In re Three Rivers, No. 74-2 (FLWAC, Jan. 14, 1976), in
which the Adjudicatory Commission, in dictum, stated "any permit which is a part of a
development of regional impact could be the subject of a new DRI proceeding and an
appeal to this commission." Id. at 7.
227. FLA. STAT. §380.07(2) (1975) (emphasis added).
228. Id. §380.031(2) (emphasis added).
229. Id. §380.031(3) (emphasis added).
230. No. 76-1180 (Fla. 3d D.C.A. May 31, 1977).
231. Id. at 1-4, 6-9.
232. See, e.g., Finnell, supra note 30, at 127; Rhodes, supra note 52, at 9.
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Commission. By simply denying a necessary rezoning, local government can
prevent regionally beneficial development regardless of the outcome of appeal
of its DRI development order to the Adjudicatory Commission. Consequently,
state jurisdiction of local zoning orders relating to DRI is essential to the
effectuation of the regional goals of the Environmental Land Act.
Standing To Appeal
The significance of the Commission's broad jurisdiction is diminished by
a strict statutory limitation on standing to appeal. Only four parties are
expressly permitted to appeal local DRI. development orders to the Commission: the Division of State Planning, the regional planning agency, the
owner, and the developer. 233 Presumably, other governmental entities and
private individuals do not have standing since they are not included in the
express statutory enumeration of parties. Arguably, however, the statutory
enumeration is not exclusive since it does not expressly prohibit appeals by
other parties.
Attempts to expand the statutory boundaries of standing have failed. In
Sarasota County v. Beker Phosphate Corp.,234 Sarasota County sought to
appeal to the Adjudicatory Commission an order rendered by Manatee
County approving Beker Phosphate's proposal for a DRI to be located entirely
within the boundaries of Manatee County. After the Adjudicatory Commission
dismissed the appeal for lack of standing, Sarasota County petitioned the
First District Court of Appeal for review of the dismissal. The court held
that Sarasota County, admittedly not one of the statutorily enumerated
parties, was a "stranger to the proceedings" with no standing to appeal.235
The Second District Court of Appeal reached the same conclusion in a
different factual setting. In Sarasota County v. GeneralDevelopment Corp.,2 3 6
the City of North Port, a municipality in Sarasota County, approved a DRI
located entirely within its municipal boundaries. Sarasota County sought a
declaratory judgment that, inter alia, it had standing to appeal the city's
order to the Adjudicatory Commission. From an adverse ruling by the trial
court, Sarasota County appealed. Persuaded by the reasoning of Beker
Phosphate Corp. and the express language of the statute, the appellate court
held that Sarasota County had no standing to appeal to the Adjudicatory
Commission.237
The restrictive standing provision is primarily a manifestation of the
legislature's intent to preserve local governmental control of land use. As
the court observed in Beker Phosphate Corp.,
The entire scheme of Chapter 380 carefully preserves the rights of
local governments to the maximum extent possible in 'zoning' property
233. FLA. STAT. §380.07(1) (1975).
234. 322 So. 2d 655 (Fla. 1st D.C.A. 1975). The author prepared the appellate briefs
and presented oral argument in the case on behalf of Beker Phosphate Corporation.
235. Id. at 658.
236. 325 So. 2d 45 (Fla. 2d D.CA. 1976).
237. Id. at 47.
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within its boundaries; the rights of the regional area by requiring a
regional impact study in appropriate cases; the rights of the state by
authorizing its land planning agency or the regional planning agency
to seek review of local governmental action; and the rights of the landowner including a specific time table compelling expeditious action in
order to quickly resolve the question of governmental dictates as to
8
the use of his land.23

To maintain the narrow parameters of this regulatory scheme, the right to
appeal must be limited to the regional planning agency, the state land
planning agency, the owner, and the developer. Otherwise, as evidenced by
the two Sarasota County cases, every local DRI decision could be appealed
to the Adjudicatory Commission by persons or entities opposed to development regardless of the regional planning agency's assessment of its potential
regional impact.
Restricting standing to the four named parties strongly reinforces the
role of the regional planning agencies as the chief protectors of regional
interests. The restriction might be justifiable, and would be less objectionable, if the regional agencies were independent bodies that provide effective
representation of regional, as opposed to local interests. But given the structure of Florida's regional planning agencies,2 39 there is reason to question the
wisdom of the restriction.
The Model Code contains more liberal standing rules. In addition to the
owner or applicant and the local government, any other person who became
a party at the local hearing on the DRI application has standing to appeal
to the state reviewing agency.2

40

Persons entitled to become parties as of

right at the local hearing are owners of land within 500 feet of the development site, qualified neighborhood organizations the boundaries of which
include property within 500 feet of the development site, the representatives
of any department or agency of the local government, and any person entitled
to be a party under the local development ordinance or the rules of the state
land planning agency. Moreover, the presiding officer at the local hearing is
authorized to permit any other person to appear as a party upon a showing
of a "significant interest" in the DRI. 24 1 Finally, any person who was improperly denied an opportunity to participate in the local DRI proceeding
24 2
has standing to appeal.
One logical explanation for the Model Code's more liberal standing rules
is that it does not create a regional planning agency that is required to
represent regional interests through the preparation of a regional impact
statement. Therefore, effective representation of regional interests may require
the participation of a much larger number of affected parties both at the
local and state levels. But another equally plausible reason is that, unlike
the Environmental Land Act, the Model Code, while insisting upon the right
238.
239.
240.
241.
242.

322 So. 2d at 658.
See text accompanying notes 67-87 supra.
MODEL CODE, supra note 17, §§7-502(2), 9-103(l)-(2).
Id. §2-304(5).
Id. §§7-502(2), 9-103(4).
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of local government to make the initial decision, is not opposed to expanding
the opportunities for reviewing and reversing local decisions.
Scope and Standard of Review
After a timely appeal has been filed by a proper party, an immediate
question is whether review by the Adjudicatory Commission shall be de
novo or on the record. Unfortunately, despite the importance of the issue,
the Environmental Land Act, in sharp contrast to the Model Code, supplies
no conclusive answer. The Code expressly provides that review by the state
adjudicatory board shall be on the record made at the local level.243 The
Florida Act, on the other hand, provides that the Adjudicatory Commission
shall hold a hearing pursuant to the provisions of the state Administrative
Procedure Act (APA),244 a requirement that seems to contemplate a de novo
proceeding since the APA contains no provisions for record appeals. But
the issue is hopelessly confused by the Environmental Land Act's ambiguous
directive that "[t]he commission shall encourage the submission of appeals
on the record made below in cases in which the development order was issued
after a full and complete hearing before the local government."2 5 Although
the provision apparently was intended to guide the Commission in its review
of appeals, it provides no definitive answers and raises several perplexing
questions: What is meant by "a full and complete hearing"? What is the
extent of the duty to "encourage" appeals on the record made before the
local government? Does the duty to "encourage" include the power to require
appeals on the local record if a de novo hearing is requested by the appellant?
As a result of this confusion, many appeals to the Commission have
deteriorated into prolonged embroglios over the permissible scope of review
by the Commission. Maneuvering for the maximum possible advantage,
parties filing appeals usually have requested a de novo hearing while defenders of the local order have contended for record review. 24 The results
have followed no consistent pattern. Of the three appeals that have pro-

243. "A State Land Adjudicatory Board shall grant or deny development permission
on the record made before the Land Development Agency...
MODEL CODE, supra note
17, §7-503(1), at 330. In their Notes the Model Code Reporters state: "It is not the intent...
to authorize the taking of additional evidence by the Board. If additional evidence is
needed the proceeding should be remanded to the Land Development Agency with directions
to hear such evidence." Id. at 331.
244. FLA. STAT. §380.07(3) (1975).
245. Id.
246. See, e.g., In re Three Rivers, No. 74-2 (FLWAC, Jan. 14, 1976) (the appellant
Division of State Planning requested a de novo hearing and the appellee developer argued
for a record appeal); Palmer First Nat'l Bank v. Board of County Comm'rs, No. 74-35
(FLWAC, Nov. 17, 1974) (the appealing developers requested a de novo hearing and
the local government demanded a record proceeding); In re Belcher Oil Co. Clean Fuels
Processing Offshore & Deepwater Terminal, No. 74-6 (FLWAC, appeal withdrawn Dec. 17,
1974) (the appellant regional planning agency and intervenors requested a de novo hearing and the appellee developer contended for a record hearing). The author was an
attorney for the developers in the latter two cases.
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ceeded to final hearings before the Commission, two were on the record and
2
one was de novo.

4

7

The issue came to a head in General Development Corp. v. Florida Land
& Water Adjudicatory Commission.- In that case the Southwest Florida
Regional Planning Council (SWFRPC) and the Division of State Planning
appealed to the Commission a municipal order approving a DRI proposed
by General Development Corporation. SWFRPC requested a de novo hearing,
which was opposed by the developer. In a prehearing order the hearing
officer granted the request for a de novo hearing on the ground that the
hearing held by the municipality did not satisfy the requirements of the APA
because witnesses were not placed under oath and subjected to cross-examination. The developer then petitioned the appellate court for review of the
prehearing order, alleging, inter alia, that the hearing officer erroneously
ruled that local DRI hearings must be conducted in accordance with the
APA to constitute "a full and complete hearing" under the Environmental
Land Act.

249

No decision has been rendered in this case, which has been prolonged
by procedural maneuvering.2 50 The ultimate decision is vitally important
to the role of the Adjudicatory Commission in the DRI process. If the
court rules that the Commission may hold a de novo proceeding in any appeal
in which local government failed to follow the requirements of the APA, the
role of the Commission will be strengthened considerably. Conversely, if the
court holds that a de novo hearing is not authorized merely because the
local proceeding did not adhere to the minimum procedural requirements
of the APA, the position of the Adjudicatory Commission could be seriously
undermined.
Regrettably, the Environmental Land Act contains no clue as to the
standards of review to be applied by the Adjudicatory Commission in reviewing local DRI orders. This omission represents another refusal to
follow the Model Code, which grants the state adjudicatory board considerable flexibility in rendering all DRI decisions. Under the ALI proposal,
the state board would have all of the powers that local government had in
issuing the initial decision, 251 a broad grant of power that would enable
the board to reweigh the evidence in all cases and reach its own decision
247. In re Three Rivers, No. 74-2 (FLWAC, Jan. 14, 1976) (record); Sarasota-Manatee
Div. of U.S. Homes v. Board of County Comm'rs, No. 74-20 (FLWAC, June 3, 1975) (record);
Palmer First Nat'l Bank v. Board of County Comm'rs, No. 74-35 (FLWAC, Nov. 12, 1974)
(de novo).
248. No. BB-69 (Fla. 1st D.C.A. filed Feb. 6, 1976).
249. Petition for Review of General Dev. Corp. at 12-15.
250. Review of the order of the First District Court of Appeal denying a motion to
dismiss the petition for review, id. (order denying motion to dismiss entered on June 7,
1976), was sought by a petition for writ of certiorari filed in the Florida supreme court.
Southwest Fla. Regional Planning Council v. General Dev. Corp., No. 49,692 (Fla. Sup. Ct.,
petition for writ of certiorari filed June 24, 1976). The case was subsequently consolidated
with Englewood Water Dist. v. General Dev. Corp., No. 49-727 (Fla. Sup. Ct.), and the
Florida supreme court denied the petitions for writs of certiorari in both cases on November
29, 1976. Id. A decision on the merits is still pending in the First District Court of Appeal.
251. MODEL CODE. supra note 17, §7-503, at 330.
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independent of the decision issued by local government. By contrast, under
Florida law, the Adjudicatory Commission's powers of substantive review are
inextricably linked to the issue of de novo versus record review.
The scope of review determines the standard of substantive review to be
applied by the Adjudicatory Commission. If an appeal to the Commission is
conducted on the record made by the local government, the Commission's
hearing officer is bound by the substantial evidence rule; the hearing officer
is not permitted to reweigh the evidence nor can he recommend reversal
of the local order unless the order depends upon a finding of fact that is
not supported by substantial competent evidence. 25 2 In reviewing the
recommended order of its hearing officer, the Adjudicatory Commission is also
bound by the substantial evidence rule; it must accept the hearing officer's
findings of fact unless, based upon a review of the entire record, it concludes that the recommended findings of fact-are not supported by substantial
competent evidence.253
The limited nature of the Adjudicatory Commission's review of record
appeals provides a powerful incentive for appellants to seek de novo review
of local DRI orders. In a de novo proceeding, the hearing officer compiles
an original record by holding a new administrative trial in accordance with
the procedural safeguards required by the APA. The hearing officer then
reaches a new recommended decision based upon the preponderance of the
evidence. However, in reviewing the hearing officer's recommended order, the
Adjudicatory Commission, as an appellate body, is still bound by the substantial evidence rule; it cannot reject the hearing officer's findings of fact
unless a review of the entire record demonstrates that they are not supported
25 4
by substantial competent evidence.
Remedies
The remedial powers of the Adjudicatory Commission are coextensive
252. See United States Cas. Co. v. Maryland Cas. Co., 55 So. 2d 741, 745 (Fla. 1951);
O'Neil v. Pallot, 257 So. 2d 59, 61 (Fla. Ist D.C.A. 1972).
253. See Venetian Shores Home & Property Owners v. Ruzakawski, 336 So. 2d 399 (Fla.

3d D.C.A. 1976), in which the court in commenting upon the relationship between an
agency and its hearing officer, stated: "We believe the entire tenor of the provisions of the
Administrative Procedure Act having to do with the functions of a Hearing Examiner
leads to the inescapable conclusion that the action of the agency, after a full hearing, is
in the nature of a procedural review. Extensive provisions are made for remand or correction where the hearing is not complete or in accordance with the rules of due process, but
there is no provision which suggests that the agency should make a new judgment upon
the evidence. This relationship between agency and examiner is not new to the law. The
rule long applied in chancery matters is that where a master is appointed to take the
evidence and report the same, together with his findings of fact and conclusions of law,
his findings should be approved by the chancellor unless dearly erroneous or it appears
that the master has misconceived the legal effect of the evidence. . . . We do not think
that the Administrative Procedure Act can be read to grant to the head of an agency
greater powers over an examiner's findings than those of a trial judge over the findings of a
master in chancery." Id. at 401 (citations omitted). See also Austin v. Gordon, 333 So. 2d
118, 120 (Fla. 2d'D.C.A. 1976).
254. Venetian Shores Home & Property Owners v. Ruzakawski, 336 So. 2d 339, 401 (Fla.
3d D.C.A. 1976).
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with the powers of the local government in making the initial decision. Local
government is authorized to approve, deny, or approve subject to conditions, restrictions, or limitations, an application for DRI approval.2-s Similarly,
the Adjudicatory Commission is empowered to "issue a decision granting or
denying permission to develop pursuant to the standards of this chapter
[Environmental Land Act], and may attach conditions and restrictions to
its decisions."256 If an appeal is heard de novo, the Commission, in accordance
with the evidence, will render its own decision denying, approving, or
approving with conditions, the application for development approval. If
the appeal is heard on the record, the Commission has the same discretion
once it concludes that the local decision is not supported by substantial
evidence. Although there is no judicial decision on point, presumably the
Commission has the power, if the evidence so warrants, to attach conditions
in addition to those imposed by local government while affirming the basic
decision to grant development approval.257
As a practical matter, the powers of the Adjudicatory Commission may be
even greater. The administrative appellate process provides the Commission,
and those who invoke its jurisdiction, with the leverage to negotiate conditions and restrictions that might not be supported by the weight of the
evidence adduced in an adjudicatory proceeding. Consequently, as the following section discusses, the adjudicatory process, at least in cases involving the
appeal of favorable local DRI decisions, may be transformed into a series of
negotiating sessions between the parties.
Evaluation- Adjudication or Negotiation?

During the first forty-six months of the DRI regulatory program, forty
appeals were filed with the Adjudicatory Commission.2 58 Of the forty appeals,
five were withdrawn by the appellant,2 59 two were dismissed for lack of
standing to appeal, 260 and one was dismissed after the developer decreased
his project below the DRI residential threshold.2 61 Of the remaining thirty255. FLA. STAT. §380.06(11) (Supp. 1976).
256. Id. §380.07(5) (1975).
257. Compare the remedial powers of the Adjudicatory Commission under the ELA
with those granted to the State Land Adjudicatory Board by the Model Code. While the
Model Code expressly provides that the adjudicatory board, in issuing its decision, "shall
have all powers that a Land Development Agency [local government] had in issuing the
initial decision," MODEL CODE, supra note 17, §7-503(1), the same degree of flexibility is
implicit in the less precise language of ELA. See FLA. STAT. §380.07(5) (1975).
258. Thirty-eight appeals were filed during the period from July 1, 1973, to June 30,
1976, the first three years of the DRI regulatory program. DRI: The First Three Years,
supra note 38, at 12-18. Two appeals were filed during the period from July 1, 1976, to
May 1, 1977. Status Report, FLWAC Docket of DRI Appeals, supra note 59.
259. DRI: The First Three Years, supra note 38, at 12-18.
260. The two appeals dismissed on standing grounds were In re Myakka Estates, No.
74-125 (FLWAC, Feb. 23, 1976), and In re Beker Phosphate Corp., No. 75-23 (FLWAC,
June 17, 1975).
261. DRI: The First Three Years, supra note 38, at 14. The appeal dismissed on this
ground was In re Lake Ola, No. 74-1 (FLWAC, Feb. 17, 1976). In permitting the developer
to escape the DRI review process by merely decreasing the size of the project below the
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two appeals, three were decided by the Adjudicatory Commission after a final
hearing before a hearing officer, 262 eighteen were approved on the basis of
amended development orders negotiated by the parties, 2 3 and eleven, four
of which involve the same DRI,264 are still pending.265 Hence, of the forty
appeals filed with the Adjudicatory Commission, only twenty-one have proceeded to a final decision before the Commission, eighteen by virtue of a
stipulated settlement among the parties and three following contested hearings.
The most significant aspect of the Adjudicatory Commission's four-year
history is the settlement of eighteen of the twenty-one cases actually decided
without the necessity of an evidentiary hearing. All eighteen cases have
several common characteristics. Each involved a local order approving DRI
subject to conditions. 2 66 With the exception of one case, which was appealed
by the Tampa Bay Regional Planning Council and the Division of State
Planning,267 each was appealed by either the South Florida Regional
Planning Council or the Division of State Planning. 26s Each was appealed on
the basis that it would have certain specific adverse regional impacts that
had not been satisfactorily dealt with by local government.2 69 In all eighteen
cases the Adjudicatory Commission dismissed the appeal after the developer
2 0
agreed to the imposition of additional conditions and restrictions. 7
DRI threshold, the Adjudicatory Commission implicitly sanctioned the threshold loophole.
See notes 77-78 supra and accompanying text.
262. DRI: The First Three Years, supra note 38, at 14-16. The three cases are cited
at note 247 supra.
263. Id. at 12-18.
264. Id. at 12. The four appeals involve In re Application of Phillips Petroleum Co.,
Nos. 76-4, 76-5, 76-6, & 76-7 (FLWAC, 1976). See notes 112-116 supra and accompanying text
for a discussion of the case.
265. DRI: The First Three Years, supra note 38, at 12-13, 15-16, 18.
266. Id. at 12-18.
267. Id. at 18. The case is In re Centennial, No. 75-9 (FLWAC, June 1, 1976).
268. DRI: The First Three Years, supra note 38, at 12-18.
269. See, e.g., Petition of Div. of State Planning, In re Baymeadows, No. 75-1 (FLWAC,
July 1, 1975) (appealing local order because it did not resolve several alleged adverse
regional impacts, including traffic and highways, storm water run-off, and sanitary sewage
treatment); Petition of Div. of State Planning, In re Belfort Station, No. 74-22 (FLWAC,
Apr. 1, 1975) (appealing local order because it did not adequately resolve several alleged
adverse regional impacts, e.g., storm water run-off, sanitary sewage treatment, and preservation of a certain endangered species); Petition of S. Fla. Regional Planning Council, In re
Colony at Lemon Bay, No. 74-17 (FLWAC, Mar. 18, 1975) (appealing local order on
grounds that it failed to resolve several alleged adverse regional impacts including, inter
alia, drainage and storm water run-off, health care, fire and police protection, and traffic);
Petition of S. Ha. Regional Planning Council, In re N. Largo Yacht Club, No. 74-14 (FLWAC,
Nov. 12, 1974) (appealing the local order on the grounds that it failed to deal adequately
with alleged adverse regional impacts on a variety of matters including, inter alia, traffic,
educational facilities, sewage, and solid waste disposal). In Belfort Station and Baymeadows,
the author, as attorney for the developers, negotiated amended development orders that
were subsequently approved by the Adjudicatory Commission.

270. DRI: The First Three Years, supra note 38, at 12-18. For an example of the
conditions and restrictions agreed to by the developers, see Amended Development Order
at 2-3, In re Colony at Lemon Bay, No. 74-17 (FLWAC, Mar. 18, 1975) (providing that
the developer, in order to resolve health care and police and fire protection problems
allegedly created by the DRI, would initiate and assist in training volunteer health care
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The pressure on the developer to negotiate a settlement is considerable.
Having obtained a favorable local DRI development order after lengthy and
expensive proceedings at the regional and local levels, the developer can ill
afford to risk reversal at the state level. Consequently, the developer may
be unable to resist the temptation to secure state approval by agreeing to
additional conditions and limitations. Given the investment already made
in the project, a restricted development order may be readily perceived as
better than none.
Theoretically, the power of the Adjudicatory Commission to impose
conditions and restrictions is not unlimited. ELA reiterates the constitutional
principle that the Commission may not "issue any order that is unduly
restrictive or constitutes a taking of property without the payment of full
compensation."271 Moreover, conditions and restrictions imposed by the
Commission presumably are subject to the "rational nexus" test used by
one Florida court in determining the legality of subdivision exactions.272
Nevertheless, the uncertain prospect of ultimately prevailing against the
Adjudicatory Commission in a time-consuming court battle following
already lengthy proceedings at the local, regional, and state levels is small
consolation for a developer faced with fluctuating financial and real estate
markets. Therefore, the realities of the developer's world frequently operate
to transform the adjudicatory process into an institutionalized form of negotiation.
Disposition of the three appeals that have proceeded to final hearings
provides some tentative clues as to the probable future development of the
adjudicatory process in cases in which settlements cannot be negotiated. In
re Three Rivers Project,273 the first appeal to be decided by the Adjudicatory
Commission, involved a planned unit development designed to house
approximately 50,000 people and scheduled to be built over a twenty-year
programs among park residents, give the local fire department a new ambulance, and
provide private security patrol services for residents of the development). In many
instances the conditions and restrictions are a form of subdivision exaction in which
concessions, including conveyances of land and the equivalent of monetary grants, are exacted
in return for DRI development approval. It is at least questionable whether all of these
conditions and restrictions would satisfy the "rational nexus" test for subdivision exactions
adopted by the only Florida court to consider the issue. See note 272 infra.
271. FLA. STAT. §380.08(1) (1975).
272. See note 270 supra. The "rational nexus" approach was adopted as the test for
determining the legality of subdivision exactions in Wald Corp. v. Metropolitan Dade County,
338 So. 2d 863 (Fla. 3d D.C.A. 1976). In explaining its adoption of this test, defined as a
"reasonably identifiably rational relationship between the demands of the public
welfare
and the restraint upon private business," id. at 867, the court stated: "It allows the local
authorities to implement future-oriented comprehensive planning without according undue
deference to legislative judgments. It requires a balancing of the prospective needs of
the community and the property rights of the developer. But above all, it treats the
business of subdividing as a profit-making enterprise, thus drawing proper distinctions
between the individual property-holder and the subdivider. While the former may not
ordinarily have his property appropriated without an eminent domain proceeding, the
latter may be required to dedicate land where the requirement is a part of a valid regulatory scheme." Id. at 868.
273. No. 74-2 (FLWAC, Jan. 14, 1976).
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period in four five-year phases. Although the regional planning agency
recommended denial of the DRI application on various grounds including,
inter alia, that the developer had not provided the agency with sufficient
information to determine whether the development would impact adversely
on various regional concerns, the local government issued a conditional use
permit for the entire DRI. The permit did not require the developer to
provide detailed plans for dealing with the concerns raised by the regional
planning agency but merely stated that the developer should insure that
Planning and
no adverse impacts would occur. Both the Division of State
2 4
decision.
local
the
appealed
agency
planning
the regional
The Adjudicatory Commission reversed the local decision, finding that
the developer had submitted insufficient information for the regional planning
agency to evaluate the regional impact of the DRI as required by the Environmental Land Act. While recognizing the difficulty of providing detailed
plans for a twenty-year project at its commencement, the Commission nevertheless stated that "it is equally contradictory to expect a regional planning
agency to fulfill its statutory obligation of evaluating the project without
having the access to the underlying information necessary to the performance
of that obligation. 275 Thus, the Adjudicatory Commission held that the DRI
application and conditional use permit should be denied because of the
276
insufficiency of information.
In re Three Rivers Project is a hopeful sign for the future of the DRI
adjudicatory process. It suggests that, at least in cases involving local orders
permitting DRI, the Adjudicatory Commission may closely scrutinize local
and regional proceedings to insure that favorable DRI orders are issued
only after full compliance with the procedural requirements of ELA. Unfortunately, Palmer First National Bank and Sarasota-Manatee Division of
U.S. Homes v. Board of County Commissioners,277 the other two appeals
subjected to final hearings, offer little hope that the Adjudicatory Commission
will be equally diligent in reviewing the procedural aspects of local and
regional proceedings that result in local orders denying DRI approval. In
addition, these two cases suggest that the Adjudicatory Commission has
formulated no coherent and rational test for judging the merits of DRI.
Neither Palmer First National Bank nor U.S. Homes was an attractive
candidate for appeal to the Adjudicatory Commission. Both involved large
residential developments in populous Sarasota County for which DRI de274. Id. at 1-4.
275. Id. at 7.
276. Id. at 4-5, 7-8. In its final order the Adjudicatory Commission stated that the
application was denied subject to the right of the developer to refile the application for
DRI approval "with the addition of detailed plans and specifications covering at least
the first five years or 25% of the total proposed development, such plans to be in sufficient
detail to allow the East Central Florida Regional Planning Council to evaluate the first
portion of the project as required by, and under the standards and guidelines of, Fla.
Stat. §380.06(8)." Additionally, the Commission directed that "each subsequent application
for development of the remaining three phases shall contain the same detailed plans and
specifications and shall be treated as new applications for development of regional impact
under [ELA]." Id. at 8.
277. No. 74-20 (FLWAC, June 3, 1975).
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velopment approval was denied by the local governing body after receipt of
unfavorable, albeit tainted, recommendations from the regional planning
agency. 278 Both lacked redeeming regional value, e.g., significant low- and

moderate-income housing.27 9 Nevertheless, the developer in each case filed
an appeal which the Commission subsequently denied.
The two appeals, one heard de novo and one on the record, provided
the Adjudicatory Commission with an opportunity to enunciate a controlling
state standard to be used both by local government and the Commission
in evaluating DRI. Although the hearing officer in each case recommended
that the Commission should require, as a matter of law, "a clear showing of
either significant benefit or detriment to the region affected by the local
agency's decision as a prerequisite to state review,"28 0 the Commission
expressly rejected this approach. Instead, based upon the hearing officer's
findings of fact, the Commission ruled in unduly vague language that the
local decision in each case complied with the standards and requirements
of the Environmental Land Act and that no sufficient reason had been shown
for reversal. 2 1

Thus, in

declining to formulate any meaningful

test of

general applicability, the Adjudicatory Commission apparently has embarked
upon a course of ad hoc decisionmaking in which each case will turn upon
its own peculiar facts, an approach that greatly increases the discretion of
the Commission.
The Palmer First National Bank and U.S. Homes decisions vividly illustrate how the Environmental Land Act permits local government to deny
DRI on the basis of one or a few adverse regional impacts without regard
for the overall regional benefit-detriment balance, a contention advanced
in the third part of this article. For example, in the Palmer First National

Bank case the local government listed twenty-four reasons, including a
number of adverse environmental impacts, in support of its order denying
the DRI application.Z 2 After a de novo hearing, the Adjudicatory Commission found only that the DRI would have adverse regional impact upon
transportation facilities and adverse local impact upon public facilities,
278. DRI: The First Three Years, supra note 38, at 1, 15-16. See notes 122-126 supra
and accompanying text for a discussion of the regional planning agency recommendations.
279. The Board of County Commissioners actually found that the DRI in the Palmer
First Nat'l Bank case would restrict the low- and moderate-income housing market in
Sarasota County. Petition of Palmer First Nat'l Bank, Exhibit A, at 2, Palmer First Nat'l
Bank v. Board of County Comm'rs, No. 74-35 (FLWAC, Nov. 12, 1974).
280. Hearing Examiner's Findings of Fact, Conclusions, and Recommendations at 3,
Sarasota-Manatee Div. of U.S. Homes v. Board of County Comm'rs, No. 74-20 (FLVAC,
June 3, 1975); Hearing Examiner's Findings of Fact, Conclusions, and Recommendations
at 6, Palmer First Nat'l Bank v. Board of County Comm'rs, No. 74-35 (FLWAC, Nov. 12, 1974).
This recommended standard is somewhat similar to the benefits-detriments test of the
Model Code, but it still stops short of requiring a benefits-detriments ratio that is binding
on the decisionmakers.
281. Sarasota-Manatee Div. of U.S. Homes v. Board of County Comm'rs, No. 74-20,
slip op. at 3-4 (FLWAC, June 3, 1975); Palmer First Nat'l Bank v. Board of County
Comm'rs, No. 74-35, slip op. at 2 (FLWAC, Nov. 12, 1974).
282. Petition of Palmer First Nat'l Bank, Exhibit A, Palmer First Nat'l Bank v. Board
of County Comm'rs, No. 74-35, slip op. at 2 (FLWAC, Nov. 12, 1974).
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water supply, and county revenues. From an environmental standpoint, it
found that the DRI "was planned with utmost care for the environment"
and would "not have an adverse impact in this regard." 28 3 Nevertheless, it
denied the appeal without any real attempt to balance regional, as opposed
to local, benefits and detriments or to attach conditions and restrictions that
would ameliorate the alleged adverse impacts. 2s 4 Similarly, in U.S. Homes the
Adjudicatory Commission denied the appeal even though it found only one
adverse impact.285
Even more distressing is the deference accorded local land use regulations by the two decisions. Noting that the DRI application "was submitted
pursuant to local ordinances authorizing planned unit developments," the
Adjudicatory Commission found in Palmer First National Bank that the
"[1]ocal ordinances and general plan of the county grant considerable discretion to the Board of County Commissioners in its review of planned
unit development" and that the developers failed to establish an abuse of
that discretion.2ss Based upon a similar finding that no abuse of discretion
under local ordinances had been shown and the additional finding that
the local government had conduded that the DRI "would be inconsistent
with the county's growth plan," the Adjudicatory Commission in U.S.
Homes expressly concluded as a matter of law that "Sarasota County's denial
of the application of appellants on the ground that the rezoning request
would be inconsistent with the county's comprehensive growth plan was in
2
keeping with the legislative intent as expressed in Florida Statutes 380.021." 87
Hence, with this unfortunate ruling, the Commission seemingly placed its
imprimatur on a bifurcation of local zoning and the DRI process that will
permit local government to prevent regionally beneficial but locally undesirable development.
The crucial test of the Adjudicatory Commission's role as protector of
state and regional values has not yet emerged. No local decision denying
DRI alleged to be of significant benefit to the state or region has been
appealed by either the Division of State Planning or a regional planning
agency. If such an appeal is filed, an event that in and of itself will be
cause for celebration, the Adjudicatory Commission will be challenged to
expand the horizons of its regional perspective in monitoring local land use
283. Id. at 4.
284. Id. at 4-6.
285. Sarasota-Manatee Div. of U.S. Homes v. Board of County Comm'rs, No. 74-20, slip
op. at 3 (FLWAC, June 3, 1975). The Adjudicatory Commission found: "Sarasota County
could reasonably conclude that the development and rezoning would result in interconnected lakes establishing the possibility of stagnation and poor water supply." Id.
286. Palmer First Nat'l Bank v. Board of County Comm'rs, No. 74-35, slip op. at 5
(FLWAC, Nov. 12, 1974).
287. Sarasota-Manatee Div. of U.S. Homes v. Board of County Comm'rs, No. 74-20,
slip op. at 3 (FLWAC, June 3, 1975). The ruling is dearly erroneous. FLA. STAT. §380.021
(1975) does not provide that DRI may be denied because of inconsistency with local land
use and growth policies. Rather it expresses the legislative intent that "state land and
water management policies should, to the maximum possible extent, be implemented by
local governments through existing processes for the guidance of growth and development."
Id. (emphasis added).
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decisions. Based upon its performance in Palmer First National Bank and
U.S. Homes, there is reason to doubt that it will accept the challenge.
JUDICIAL R1LEVIEW OF DRI DEVELOPMENT ORDERS

The courts are destined to play a central role in the evolution of Florida's
DRI regulatory process. Because of the many ambiguities and inconsistencies
within the Environmental Land Act and the potential conflicts between its
provisions and those of other regulatory statutes such as the Comprehensive
Planning Act, a plethora of conceptual issues must be resolved before the
process achieves a satisfactory measure of certainty and rationality. Is the
statutory DRI definition self-executing? Does the Administration Commission
have the authority to adopt a specific administrative DRI guideline for lowincome housing? Has the zoning of DRI been merged into the DRI review
process? May local zoning orders pertaining to DRI be appealed to the
Adjudicatory Commission? How does the consistency requirement of the
Comprehensive Planning Act affect the regional impact analysis of the Environmental Land Act? 'These questions, and numerous others, for many
of which this article has sought to provide some answers, ultimately will be
presented to the courts. The future of the Florida DRI program largely
depends upon the judicial answers to these questions.
On a more pedestrian level, the courts must also review individual DRI
development orders for which judicial review is sought. The importance of
this task should not be underestimated. Local governments cannot be relied
upon to sacrifice local interests in favor of broader regional values and
goals in the absence of effective supervision from a higher and broader level
of authority. Because of its inherent limitations and the confusion surrounding the scope of its statutory powers, the Adjudicatory Commission is incapable of performing this critical supervisory function. Consequently, a
meaningful second look at many local DRI decisions will be achieved, if at
all, through judicial review.
The courts' ability to perform this supervisory function is questionable.
Conversion of land use decisions from legislative to administrative actions
may actually narrow the scope of judicial review, especially in cases involving
record appeals to the Adjudicatory Commission. Moreover, the emergent
schizophrenia of the system- the development of separate zoning and DRI
processes-poses serious obstacles to effective judicial scrutiny. Without
attempting an exhaustive treatment of the subject, this section briefly
examines Florida's system of judicial review and the obstacles it presents to
effective scrutiny of DRI orders by the courts.
Review of Adjudicatory Commission DRI Orders
Scope of Review. The Environmental Land Act provides that DRI orders
of the Adjudicatory Commission are subject to judicial review in accordance
with the Florida Administrative Procedure Act. 28 8 Under the APA, actions
288.

FLA. STAT. §380.07(5) (1975).
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of the Adjudicatory Commission are reviewable in Florida's district courts
of appeal289 Judicial review pursuant to the APA is appellate in nature; it is
confined to the record compiled before the Adjudicatory Commission and
transmitted to the court.29 0 The reviewing court itself is not permitted to
conduct additional fact-finding proceedings. If additional facts are required
to dispose of a material issue, the court must remand the case to the agency
for further proceedings, which then become a part of the record for judicial
29
review. '
Standard of Review. Both the procedural and substantive aspects of DRI
orders are subject to judicial review. The substantive standard of review
depends upon the nature of the proceedings before the Adjudicatory Commission. If the appeal is heard on the record compiled at the local level, the
Adjudicatory Commission sits as an appellate tribunal and cannot reweigh
the evidence but can only inquire whether the presumptively correct decision
of the local government is supported by substantial competent evidence. 292
Upon review of the administrative appellate body's order, the court does not
itself apply the substantial evidence rule but is limited to a determination of
whether the administrative agency applied the substantial evidence rule 2 3 a
subtle but significant distinction that further narrows the extent of judicial
review. In these cases, substantive judicial review, thrice removed from the
original proceeding, may be practically meaningless.
Query, should a stricter standard of review be applied in these cases? The
presumption of correctness and the substantial evidence rule are usually
applied only to decisions entered after a formal administrative hearing conducted in accordance with the traditional panoply of procedural safeguards.
If neither the local DRI proceeding nor the Adjudicatory Commission proceeding is conducted in this manner, application of these rules by the reviewing court is not justified.24
A slightly stricter standard of review applies to decisions that the Adjudicatory Commission renders based on a record compiled in a de novo,
trial-type hearing held before the Commission's hearing officer. The court
applies the substantial evidence rule to the findings of fact made by the
Adjudicatory Commission. If it finds that the Commission's action depends
on any finding of fact not supported by substantial competent evidence, the
289.

Id. §120.68(2) (Supp. 1976).

290. Id. §120.68(4).
291. Id. §120.68(4), (6), (11)-(13).
292. United States Cas. Co. v. Maryland Cas. Co., 55 So. 2d 741, 745 (Fla. 1951); O'Neil
v. Pallot, 257 So. 2d 59, 61 (Fla. 1st D.C.A. 1972).
293. United States Cas. Co. v. Maryland Cas. Co., 55 So. 2d 741, 745 (Fla. 1951). See
O'Neil v. Pallot, 257 So. 2d 59, 61 (Fla. 1st D.C.A. 1972).
294. FLA. STAT. §120.68(10) (Supp. 1976) suggests that a stricter standard of judicial
review might be applied in such cases. It provides: "If the agency's action dcpends on any
fact found by the agency in a proceeding meeting the requirements of s.120.57 of the act
[providing for minimum procedural due process requirements], the court shall not substitute
its judgment for that of the agency as to the weight of the evidence on any disputed finding
of fact." Id. (emphasis added). Arguably, this provision by implication permits the reviewing court to reweigh the evidence if the proceedings involved did not meet the requirements of § 120.57.
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29
court must set aside the action or remand the case to the agency. 5 The court
cannot reweigh the evidence and substitute its judgment for that of the
Commission even if it might have reached a different decision if allowed to
2 96
1

reevaluate the evidence.

Additionally, the reviewing court cannot substitute its judgment for that
of the Adjudicatory Commission on any issue of policy within the discretion
of the agency. 297 Hence, if the Environmental Land Act sanctions the denial
of DRI development permission on the basis of an adverse impact on a
single regional factor, regardless of an overall favorable benefit-detriment
ratio, 298 it will be exceedingly difficult to obtain a judicial reversal of such
a decision by the Adjudicatory Commission which is likely to contain findings
of several adverse impacts. Although it might be shown that substantial
competent evidence does not support a finding of an overall excess of detriments over benefits, it is highly improbable that it could be shown that
none of the findings of adverse impact, any one of which would justify an
unfavorable decision, are supported by such evidence.
The procedures utilized in DRI adjudicatory proceedings are also subject
to judicial review. If the court "finds that either the fairness of the proceedings or the correctness of the action may have been impaired by a
material error in procedure or a failure to follow prescribed procedure," it
2 99
must remand the case for further agency action. Broadly construed, this requirement provides a basis for strict judicial scrutiny of the procedural
aspects of DRI adjudicatory proceedings. Since at least one court has viewed
the DRI process as a single adjudicatory proceeding commencing with the
00
judicial
filing of an application for DRI approval with local government,
procedural review should extend to both the local and state administrative
phases of the proceeding. Thus, the court can review both the procedures
utilized by the local government to determine whether they permitted full
consideration of all relevant factors and the procedural rulings of the Adjudicatory Commission, e.g., the denial of a request for a de novo hearing. This
strict procedural review could partially overcome the limitations of substantive
judicial review under the substantial evidence rule.
Review of Local DRI Orders
Traditionally, local zoning and other land use decisions have been subject
to review by Florida's circuit courts, which are trial courts of original jurisdiction. 01 The question that now arises is whether local DRI orders are re295.

Id. §120.68(10).

296. See Zuckerman-Vernon Corp. v. Department of Revenue, 339 So. 2d 685, 686 (Fla.
1st D. C. A. 1976).
297. FLA. STAT. §120.68(12) (Supp. 1976).
298. See text accompanying notes 117-133 supra.
299. FLA. STAT. §120.68(8) (Supp. 1976).
300. See Sarasota County v. Becker Phosphate Corp., 322 So. 2d at 658-59.
301. See generally E. BA.RTLEY & W. BOYER, supra note 21, at 40-44. Florida's now
repealed general municipal zoning enabling act, see note 21 supra, provided that decisions
of local zoning boards of adjustment were reviewable in the circuit courts. FLA. STAT.
§176.16 (1967) (repealed by 1973 Fla. Laws, ch. 73-129, §5, at 247).
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viewable by the trial courts in lieu of administrative appeal to the Adjudicatory Commission, whose actions are reviewable only in the appellate courts.
The Environmental Land Act seems to contemplate this possibility by providing that the filing of a notice of appeal of a local DRI order with the
Adjudicatory Commission "shall stay any judicial proceedings in relation to
30 2
the development order until after the completion of the appeal process."
The clear implication is that local DRI orders may be challenged judicially
prior to the commencement of an administrative appeal. The possibility of
such judicial challenges is an ominous portent for the DRI process.
It is unlikely that judicial review of local DRI orders granting development approval will be sought in the trial courts. If the regional planning
agency or the Division of State Planning opposes such an order, it will
probably seek review in the Adjudicatory Commission rather than in the
trial courts. But what happens in the case of local DRI orders denying
development approval? If the regional planning agency and the Division of
State Planning concur in the local decision, they will not seek review in any
forum. However, if the developer wishes to challenge the unfavorable order,
does it have the option of appealing to the Adjudicatory Commission or
seeking judicial review in the trial courts? Arguably, under the permissive
language of the Environmental Land Act the developer does have that
option.308 Consequently, if the Adjudicatory Commission proves unwilling
to reverse local DRI orders denying development approval, developers may
attempt to circumvent the administrative appellate process by seeking direct
review in the trial courts.
The emerging dichotomy between traditional zoning and the DRI process
also has serious implications for the role of judicial review. If local zoning
is an independent question involving a separate local order that cannot be
appealed to the Adjudicatory Commission, it will be subject to direct judicial
review in the trial courts. Consequently, DRI proposals that require both a
rezoning and a DRI development order may become involved in two separate
appellate proceedings; an appeal of the zoning decision to the trial court
and an appeal of the DRI development order first to the Adjudicatory Com302. FLA. STAT. §380.07(2) (1975).
303. ELA does not provide that local DRI orders must be appealed to the Adjudicatory Commission; rather it merely provides that such orders "may" be appealed to the
Adjudicatory Commission. Id.
White v. Beary, 237 So. 2d 263 (Fla. Ist D.CA. 1970), involved a Florida statute providing for a permissive administrative appeal from an adverse decision of the Division of

Beverage to the Board of Business Regulation. When petitioner sought direct judicial
review of the Division's adverse decision rather than appeal to the Board of Business
Regulation, the Division moved to dismiss for failure to exhaust administrative remedies.
The court denied the motion to dismiss, stating "that this is not the type of administrative
proceeding which is contemplated by the principle of exhaustion of administrative remedies."
Id. at 264. Query, whether a similar argument can be made regarding appeals of local
DRI decisions to the Adjudicatory Commission?
The problem does not arise under the Model Code, which expressly provides that "nosubstantial issue under Article 7" may be raised in a judicial proceeding "except on
review of an order of the State Land Adjudicatory Board." MODEL CODE, supra note 17,
§9-110(2).
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mission and then possibly to the appellate courts. The possibility of chaos
and confusion is obvious; two protracted litigations, potentially productive
of conflicting decisions, would make a mockery of the process that was
intended to rationalize land use decisionmaking.
In view of these potential problems, the recent decision in General Electric
Credit Corp. is a welcome and encouraging development. As previously
discussed,3 0 4 the developer in that case sought judicial review of the local
government's denial of an application for rezoning and development approval
of a DRI prior to taking an appeal to the Adjudicatory Commission. The
court expressly held that, notwithstanding the permissive language of the
Environmental Land Act, the appeal of all DRI development orders, including zoning decisions, to the Adjudicatory Commission is a prerequisite to
judicial review.3 0 5 This decision, if followed by other Florida appellate
courts and applied to all local governments, will preserve the integrity of the
DRI decisionmaking process and insure orderly judicial review of DRI
development orders.
Evaluation
Significant contributions by the Florida judiciary to individual DRI
decisions will be a welcome but surprising development. Judicial review of
administrative decisions under the Environmental Land Act will be very
narrow, an observation that also has been made about judicial review under
the Model Code.300 The substantial evidence rule, if observed by the courts,
will not permit reassessment of the evidence on which a DRI decision is
based. In addition, the Florida legislature's failure to follow the Model Code
in expressly foreclosing the possibility of direct judicial review prior to
exhaustion of the administrative appellate remedy and in merging zoning
into the DRI process threatens to disrupt orderly judicial review of DRI
and related decisions. The courts can contribute greatly to the development
of the DRI regulatory system, if not to particular DRI decisions, by eliminat304. See text accompanying notes 230-231 supra.
305. General Elec. Credit Corp. v. Metropolitan Dade County, No. 76-1180, slip op.
at 6-9 (Fla. 8d D.C.A., May 31, 1977). In rejecting the claim that an appeal to the
Adjudicatory Commission is merely permissive and not mandatory, the court stated: "Were
we to hold that appeals to the Land and Water Adjudicatory Commission are simply
options to be utilized or ignored according to the whim of individual owners or developers,
we would frustrate the obvious intent of the Legislature, which was to allow the fullest
possible input by regional and state authorities into areas of development which will
have extra-local impact." Id. at 7.
306. See Mandelker, Judicial Review of Land Development Controls Under the ALl
Model Code, 1971 LAND UsE CoNT. ANN. 101. Professor Mandelker contends that "the ALI
Code has indirectly influenced the potential scope of judicial review over zoning decisions
by delegating the substantive power to make most of those decisions to an administrative
agency. Moreover, explicit elaboration in the development ordinance of the criteria for
making such decisions, as the ALI proposes, will convert those decisions into administrative
actions, subjecting them to the more usual review procedures reserved for administrative
adjudications. To the degree this option is utilized, I anticipate that judicial review of
local government decisions will increasingly be narrowed to the normal confines that
mark the judicial review of administrative actions." Id. at 103.
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ing these problems through rational construction and interpretation of the
Environmental Land Act, as in the General Electric Credit Corp. case, whenever the opportunity arises.
CONCLUSIONS AND RECOMMENDATIONS

DRI, as conceived by the Model Code, can hardly be described as a
revolutionary regulatory technique. It recognizes only a small percentage of
land use decisions as having state and regional significance, a startling assumption in an increasingly urbanized society. Moreover, it permits local governments, the very institutions deemed responsible for the irrationality of the
traditional land use regulatory system, to retain initial decisionmaking power
over all land use decisions, including DRI, which is expressly recognized as
having substantial extraterritorial impact. To rationalize the decisionmaking
process, the Model Code relies primarily upon improved procedural requirements at the local level, an expansion of the substantive standards by which
local land use decisions are measured, and review of local DRI decisions by
a state administrative agency. Hence, although cloaked with the mystique of
new and unfamiliar terminology, this formula is little more than a variation
of Professor Hagman's "five little words approach"; instead of creating
elaborate regional planning mechanisms, it merely amends existing legislation to require local governments to plan and regulate land use "in accordance
with regional considerations."
The irresistable attraction of DRI is its political feasibility. 30 7 Unlike
various regional restructuring schemes, many of which entail the consolidation of existing local governmental units into one metropolitan government,
DRI requires neither the creation of new, nor the abolition of existing,
governmental structures. Rather it can be implemented within the existing
state and local governmental framework through a reallocation of the power
to regulate land use. But the fact that it is within the realm of political
possibility also suggests that the regional benefits to be derived from a DRI
system are likely to be modest indeed. Nevertheless, given the difficulty, and
the debatable wisdom, of creating a statewide system of regional governments, DRI merits, and is receiving, the attention of states contemplating reform of their land management programs.
In considering the Model Code generally, states should not assume that
the ALl proposal represents the ultimate in land use reform. Since a consensus of the diverse membership of the ALI Council was required to develop
model legislation,308 the final product may well be the lowest common
denominator of the views of the council membership. Therefore, it would be
unfortunate if the Model Code, like the SZEA, should become the paradigm
for all future land use reform legislation. Several states have already surpassed
the Model Code in some important areas of land use regulation, e.g., Florida's
307. The Model Code Reporters admit "a bias toward political feasibility and suggest
that... a more 'utopian' point of view would be out of place in a Model Code." Dunham
& Bosselman, The Reporters Reply, 1971 LAND Usz CoNT. ANN. 113, 114.
808. Wechsler, supra note 16, at x.
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mandatory comprehensive planning legislation, and other states should be
encouraged to do likewise.
In considering the DRI technique in particular, it should be remembered
that DRI is a carefully designed and balanced concept that involves procedural, substantive, and institutional changes at both the state and local
levels. States should be discouraged from borrowing only bits and pieces of
the various provisions comprising the totality of DRI, a practice that undoubtedly will be encouraged by the advertisement of the Model Code as a
309
For, as
compendium of proposals from which states may pick and choose.
inselective
of
practice
the
illustrates,
the Florida experience graphically
draftsmen
ALl
the
by
wrought
corporation may upset the delicate balance
and produce an undesirable perversion of the DRI concept.
The Model Code's DRI concept has not fared well in Florida. Although
it is generally believed that Florida enacted article 7 of the ALI proposal, the
Environmental Land Act is in reality the battered product of an intense
legislative struggle that stripped it of regional vitality and infused it with
ambiguity and confusion. The Florida version of DRI, devoid of any express
provision for regionally beneficial development, is a mere remnant of its ALI
counterpart. The size of the remnant is presently obscured by ambiguous
statutory definitional provisions, the resulting self-executing versus administrative implementation controversy, and the distressing inadequacies of
the initial administrative DRI guidelines and standards. Future expansion
of, and experimentation with, the technique is seriously impeded by the
requirement of prior legislative approval for all changes in the existing administrative guidelines. Consequently, DRI, as envisioned by the Model Code,
exists in Florida in name only.
Florida's DRI regulatory program has been characterized as "a process
without a policy." 31° But even if judged solely as a process, the Florida system
has serious shortcomings. Unlike the Model Code, the Environmental Land
Act fails to provide for minimum due process requirements at the local level,
an omission that has undesirable consequences for the state administrative
appellate process. Responsibility for presenting evidence of regional impact
is vested in a series of voluntary regional councils controlled by local governments rather than in an independent state agency as proposed by the Model
Code. Standing to appeal local decisions to the Adjudicatory Commission
is much more restricted than under the Model Code. The final and most
serious weakness is the Adjudicatory Commission itself, which, in sharp contrast to the independent appointive board contemplated by the ALI model,
is composed of the Florida governor and cabinet, a political body lacking
the time, expertise, and inclination to make important land use decisions.
The Environmental 'Land Act is also deficient in terms of substantive
criteria for evaluating DRI. While wisely rejecting the unrealistic costbenefit analysis of the Model Code, it merely directs local government to
consider the regional planning agency's assessment of DRI's regional impact
upon various, predominantly physical, environmental factors in a manner
309. Id. at ix-x.
310. R. HEALY, supra note 11, at 128.
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that permits denial of development approval on the basis of one or a few
adverse impacts rather than the overall unreasonableness of a development proposal. Ironically, Florida's DRI technique, which suffers from its rejection of
fundamental elements of the Model Code's version, may be partially salvaged
by the state's subsequent enactment of mandatory planning legislation requiring that all local development orders be consistent with state and
regionally coordinated comprehensive plans, an approach that was rejected
by the Model Code. However, the comprehensive planning legislation, which
probably will not be fully implemented until 1979, raises a host of new DRIrelated issues, the resolution of which may further delay development of the
DRI program.
The most disturbing aspect of the Florida experience is the failure of
the DRI process to penetrate the traditional zoning system. Because of the
Environmental Land Act's ambiguities, the Division of State Planning's overly
cautious administration of the program, and the Adjudicatory Commission's
lack of leadership, the DRI process emerged during its first four years as a
system separate from and independent of a still autonomous local zoning
system. Although such a process enables the state to prevent development
that is undesirable from a regional perspective, the survival of the zoning
system permits local government to exclude locally undesirable but regionally
beneficial development. Thus conceived, the Florida DRI process can be used
to slow growth and to prevent or redesign environmentally unsound development, a not insignificant achievement in view of the state's growth and environmental problems, but it is not well equipped to cope with local exclusionary policies. However, the recent decision in General Electric Credit
Corp., if applied to all local governments, could eliminate zoning as a
barrier to state review and reversal of local exclusionary land use decisions.
Legislative revision of the Environmental Land Act is needed to transform
the Florida DRI process into an effective system for monitoring, controlling,
and facilitating development of regional impact, both beneficial and detrimental. Conceptually, the statutory definitional mechanism should be amended
to put development of regional benefit back into the DRI process and to
facilitate expansion of DRI categories. In addition the DRI-zoning relationship should be clarified by expressly providing that the DRI process supplants
local zoning of DRI and that all aspects of DRI orders, including zoning, are
appealable to the Adjudicatory Commission. Procedurally, local DRI decisions
should be made subject to the Florida Administrative Procedure Act in order
to improve the quality and fairness of local decisions and to eliminate unnecessary procedural wrangling at the state administrative level. Otherwise,
all appeals to the Adjudicatory Commission must be de novo if land use
decisions are to be evaluated from a regional perspective.
Substantively, the criteria for evaluating DRI should be clarified and improved. Regional impact analysis, as presently conceived, is both antithetical
to and redundant of the comprehensive planning process mandated by
Florida legislation enacted subsequent to the Environmental Land Act. Once
a local government has adopted a comprehensive plan as required by Florida
law, the focus of the regional planning agency report should shift from full
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scale impact analysis to a determination of the consistency of DRI with
local, regional, and state comprehensive plans. Since the local comprehensive
plan must accommodate, and be coordinated with, state and regional goals,
the consistency requirement is a sounder method for promoting regional
values than the current ad hoc impact analysis that lacks a firm planning
base.
Institutionally, legislative reform should concentrate on the weaknesses
of the regional planning agencies and the Adjudicatory Commission. The
regional agencies should be liberated from control by local governments.
This could be accomplished by transferring their duties to Florida's regional
water management districts which, because of their independence from local
government, could inject a genuine regional perspective into land use decisionmaking. The Adjudicatory Commission is an even greater institutional
problem. Unless an independent state administrative board consisting of
appointed members with expertise in land use planning and regulation can be
created, Florida should consider returning the supervisory function to its
trial courts. Although courts may also lack adequate staff and land use expertise, they can at least consider the problems in a genuinely judicial manner
and in a forum that is far more conducive to rational decisionmaking than
Florida cabinet meetings.
Realistically, the prospects for legislative reform along the lines suggested
here are not very promising. Some of the suggestions have already been
considered and rejected by the Florida legislature. Consequently, future
efforts to improve Florida's DRI program can probably more profitably be
directed toward the judiciary. Although Florida courts, in reviewing the
merits of individual DRI decisions, may be constrained by the narrow scope
of judicial review that prevails in the state, they could, through innovative
construction and interpretation of the Environmental Land Act and related
legislation such as the Comprehensive Planning Act, contribute greatly to
the creation of an effective system of regional land use planning and regulation in Florida. Without legislative revision or imaginative judicial interpretation and enforcement, however, the Florida version of DR.!, which has not
yet reached the "Florida hurricane proportions" predicted by some land use
forecasters, will remain a mere tropical storm.
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